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NATURE OF THE CASE

1. SeaWorld’s famous San Diego park has cared for and displayed killer
whales (Orcinus orca; hereafter “orca’”) for over 50 years. It is currently the home to 11
orcas, all of which are protected by federal laws which regulate their care and display.
SeaWorld carefully and diligently adheres to a panoply of federal regulations with respect
to the orcas 1n its care.

2. No entity in the world has more experience in the proper care of orcas than
SeaWorld. The SeaWorld orcas reside in on shore, self-contained structures (“pools”) that
are much larger than federal regulations require. In 2014, SeaWorld announced its intent
to build its Blue World project. The project calls for the investment of approximately
$100 million to renovate the orca pools — which would include more natural features,
increase pool volume from 5.8 to 9.6 million gallons, increase pool depth, and add
features such as high velocity currents — in order to provide an enhanced habitat for the
orcas, enhanced opportunities for science and research, and an interactive and educational
experience for visitors. As part of its vision for the future, SeaWorld also pledged $10
million in matching funds focused on research for endangered orcas in the Pacific
Northwest and is embarking on a multi-million dollar partnership focused on ocean
health, the leading concern for all orcas and marine mammals.

3. SeaWorld was required by state law to seek a permit from the California
Coastal Commission to construct its Blue World project to renovate the orca pools. The
Coastal Commission regulates development in the coastal zone, in order to protect coastal
resources.

4. SeaWorld’s request for a permit was heard by the Coastal Commission on
October 8, 2015. In the months leading to the decision, the Coastal Commission staff
exhaustively reviewed SeaWorld’s permit application, ultimately finding it to be
consistent with the Coastal Act and with all previously-approved planning documents, and
recommending that the permit be approved with conditions, all of which were acceptable

to SeaWorld.
2
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5. Then the Coastal Commission process became unhinged. Animal rights
activists appeared at the Coastal Commission hearing and vilified SeaWorld in their
“testimony.” Following the activists’ statements, the Coastal Commission decided to add
an extraordinary condition to the Blue World permit: SeaWorld could receive its permit

to expand the orca pools only if it agreed to never allow another orca to breed at its San

Diego park and to never transfer an orca to or from its park. The condition is expressly

intended to cause termination of SeaWorld’s orca display. The condition forces SeaWorld
to either agree to the eventual demise of its lawful and federally-regulated orca exhibition,
or withdraw the permit application and forego the effort to enhance the orcas’ habitat,
improve the opportunities for scientific research, and enrich the visitor experience. The
orca exhibit is the cornerstone of the San Diego park. Further, since two of the orcas
presently at SeaWorld are on loan from other institutions, the condition banning transfer
would make it impossible for SeaWorld to ever return those orcas if required.

6. This last-minute “no breeding or transfer” condition is unprecedented, and it
is plainly illegal for one very clear reason: the Coastal Commission’s jurisdiction —
which is entirely defined and circumscribed by the Coastal Act — does not extend to the
care, breeding or transport of the SeaWorld orcas because the orcas are not, in any way,
part of the coastal or marine environment. All of SeaWorld’s activities with respect to the
care, breeding and transportation of orcas occur onshore in the orca pools and not in the
marine environment and are specifically governed by federal law. And, notably,
SeaWorld has not collected an orca from the wild in more than 35 years, has never
collected an orca from California coastal waters, and has expressly committed not to
collect an orca from the wild in the future.

7. While orcas are a special species, so are large sea turtles, elephants, and
numerous other species displayed at zoos and aquariums in the California coastal zone.
The Coastal Commission has neither the legal jurisdiction nor, accordingly, the expertise,
to dictate the care, feeding, or breeding of animals held solely in captivity under human

care. The Coastal Commission is not the overseer of all activity that takes place in the
3
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coastal zone; its jurisdiction extends only to the regulation of development that affects the
coastal or marine environment, including public access thereto.

8. The Coastal Commission’s “no breeding or transfer” condition is also illegal
for a second, independent reason: it is preempted by federal law. The Marine Mammal
Protection Act (16 U.S.C. §1361 et. seq.) in conjunction with the Animal Welfare Act of
1970 (7 U.S.C. § 2131 et. seq.), and regulations promulgated under those laws, govern the
taking, management and conservation, display, and breeding of orcas and their progeny.
SeaWorld’s breeding program complies with those laws and regulations, and the Coastal
Commission has no jurisdiction to impose its own requirements as to those matters of
federal law.

9. By this case, SeaWorld seeks an order invalidating the Coastal
Commission’s permit decision that attempts to impose the “no breeding or transfer”
condition.

PARTIES

10.  Petitioner and Plaintiff Sea World LLC, dba SeaWorld San Diego
(“SeaWorld”), is a Delaware limited liability company that owns and operates the
SeaWorld park in San Diego, which is located at 500 SeaWorld Drive, Mission Bay Park,
in the City of San Diego, County of San Diego, California (APN: 760-037-01-01).

11.  Respondent and Defendant California Coastal Commission (“Coastal
Commission”) is a quasi-judicial State agency authorized under the California Coastal Act
of 1976 (Pub. Res. Code §30000, et. seq.), to regulate development within the California
coastal zone consistent with the limits set forth in the Act and the California and United
States Constitutions.

12. SeaWorld is unaware of the true names and capacities of the Respondents
and Defendants sued herein as Does 1 through 30, inclusive, and therefore sues these
Respondents and Defendants by fictitious names. SeaWorld will amend this Petition and

Complaint to specifically identify such person when they are ascertained. SeaWorld is

4
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informed and believes, and on that basis alleges, that each of the fictitiously named
Respondents and Defendants is in some manner responsible for the acts alleged herein.

JURISDICTION AND VENUE

13.  This Court has jurisdiction over this action pursuant to Code of Civil
Procedure sections 1060, 1085 and/or 1094.5, as well as Public Resources Code section
30801.

14.  Venue is proper in the Superior Court of the County of San Diego pursuant
to Code of Civil Procedure section 393 because the causes of action alleged herein arose

in San Diego County.
LEGAL BACKGROUND

15.  The Coastal Commission was established in 1976 pursuant to the Coastal
Act (Pub. Res. Code §30000 et. seq.) in order to regulate development within the coastal
zone and to preserve, protect, and restore the coastal resources of California. The Coastal
Commission’s powers are confined to those expressly granted by the Coastal Act, and any
action taken by the Commission in excess of those powers is void. Chapter 3, Article 4 of
the Coastal Act (Pub. Res. Code §30230 to §30237) delineates the Commission’s
authority to protect the marine environment. The Coastal Act expressly limits the
Commission’s authority to establish and control wildlife and fishery management
programs, and vests responsibility for those programs to the California Department of
Fish and Game and the Fish and Game Commission. (Pub Res. Code §30411.)

16.  The regulation and protection of the health, welfare and safety of captive
marine mammals and their progeny is the exclusive domain of the federal government in
the absence, as here, of the transfer of “management authority” to the State of California
under the Marine Mammal Protection Act (“MMPA”) (16 U.S.C. §1361 et. seq.). Under
the MMPA and the Animal Welfare Act of 1970 (“AWA”) (7 U.S.C. §2131 et. seq.), the
National Marine Fisheries Service, the United States Fish and Wildlife Service, and the
United States Department of Agriculture’s Animal Plant Health Inspection Service have

promulgated specific and comprehensive regulations relating to marine mammals,
5
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including orcas. Here, the federal government exercises exclusive permitting and
licensing authority to regulate the taking, conservation and management, and public
display of marine mammals, as well as investigative and inspection authority to ensure
compliance with regulations and permits. The federal government strictly regulates
animal care at SeaWorld, with frequent random inspections by federal veterinarians and
other officials. The company passes strict licensing requirements every year.

STATEMENT OF FACTS

A. SeaWorld Mission and Attractions

17.  SeaWorld is one of the world’s foremost zoological organizations and a
global leader in animal welfare, training, husbandry and veterinary care. When SeaWorld
opened in San Diego in 1964, the founders were committed to four principles: Education,
Conservation, Entertainment, and Research. Their goal was to provide a mix of marine
life entertainment and education to Southern California residents, many of whom had
never before seen a dolphin, sea lion or exotic fish. SeaWorld opened with 45 employees
on 22 acres. Through responsible, regulated growth, the SeaWorld operation currently
occupies 190 acres and has more than 4,000 employees in San Diego during peak season.

18.  SeaWorld’s success is predicated on its ability to blend the draw of
entertainment and recreation with the benefits of education, research, rescue and
conservation. Today, SeaWorld’s San Diego park is an internationally known theme park
and zoological facility generating an estimated $1 billion annually in economic benefit to
San Diego. It has attracted more than 160 million visitors since its inception. In part,
SeaWorld utilizes the resources generated from those visits to fund its significant
research, rescue and conservation efforts, and to encourage its guests to be better stewards
for marine animals and their habitats. SeaWorld also generates approximately $12 million
in annual rent revenues to the City of San Diego.

19.  In 1973, SeaWorld initiated a formal educational program, which today
consists of in-park field trips, day camps, resident camps, sleepovers, on-site school visits,

and guided tours. The programs serve approximately 130,000 students and teachers
6
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annually by providing award-winning education programs that include structured teaching
and informal learning experiences. SeaWorld weaves teaching and learning opportunities
throughout the park and has successfully broadened the public’s understanding of the
marine ecosystem through its attractions. SeaWorld also provides critical training for
future zoological animal care professionals through annual internships and residency
programs for new veterinarians, as well as career development and training opportunities
for students enrolled in the Exotic Animal Training and Management program at the
Moorpark College.

20.  SeaWorld is committed to research and conservation. SeaWorld fosters
scientific exploration by providing scientists a controlled research environment and access
to its park and animals and publishes its own peer reviewed scientific papers as well.
SeaWorld affiliates have contributed more than 300 published studies that have advanced
the global scientific community’s understanding of animals and led to advances in the
care of animals both in zoological facilities and in the wild. Further, SeaWorld has built
the world’s only Reproductive Research Center specializing in marine animal
conservation research.

21. SeaWorld’s commitment to conservation extends to the environment beyond
the park’s borders. Recycling, environmental awareness, water conservation and the
elimination of polystyrene and plastic bags are just a few of the park’s green initiatives.
Since 1996, SeaWorld has received San Diego’s Recycler of the Year or Director’s award
19 times and is a 10-time recipient of the prestigious State of California Waste
Conservation Reduction Awards program.

22.  Further, SeaWorld is dedicated to animal welfare and to preserving animals
in the wild through rescue and rehabilitation. SeaWorld cares for one of the largest
collections of animals in North America and has earned recognition as a global leader of
animal care in the zoological community. In addition, since 1965, SeaWorld has rescued
and cared for more than 27,000 marine mammals and birds, 15,000 of which were in

California. In 2015, for example, SeaWorld rescued a record number of sea lions (nearly
7
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1,000) as a result of an unusual mortality event that caused juvenile sea lions to strand on
California beaches. The park is part of the West Coast Marine Mammal Stranding
Network, which is organized to allow the public, lifeguards, and other individuals to
report strandings to SeaWorld’s rescue hotline. SeaWorld rescues and nurses the animals
back to health and, whenever possible, returns the animals to the wild.

23.  SeaWorld’s signature attraction has been its orcas, and SeaWorld has built
its reputation by providing unparalleled live orca experiences. The current Shamu
stadium opened in 1987 and remains SeaWorld’s major attraction. Through its dedication
to innovation and evolution, SeaWorld has maintained state-of-the-art facilities for its
orcas, which has enabled them to live active and healthy lives. Park visitors are provided
with a unique opportunity to view the orcas up close and in a safe, state-of-the art habitat.
SeaWorld's display of orcas is undoubtedly the single largest factor responsible for the
public's awareness of, and love for, orcas. Many members of the public who care about
conserving and protecting orcas would most likely never have come to care about them if
not for SeaWorld's programs. As discussed below, the Blue World Orca Habitat
expansion was designed to provide the orcas with a more natural, dramatically larger,
adaptable and dynamic living environment.

B. The SeaWorld San Diego Master Plan and Prior Development

24.  SeaWorld’s park is situated within Mission Bay Park in the City of San
Diego, which is located in the California coastal zone. Under the Coastal Act,
development in the coastal zone requires a Coastal Development Permit (“CDP”). The
Coastal Commission has original jurisdiction to issue CDPs unless the local government
has a certified Local Coastal Program (“LCP”), in which case the local government has
original permit jurisdiction. Mission Bay Park is not governed by a certified LCP, but is
instead an area of “deferred certification,” where the Coastal Commission retains original
permit jurisdiction. The policies in Chapter 3 of the Coastal Act set forth the standards

governing the Commission’s exercise of original permit jurisdiction, and are therefore the
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standards that circumscribe the Commission action that is at issue in this case, as set forth
below.

25.  Under the Coastal Act, if a local government entity has adopted a Land Use
Plan (“LUP”) and the LUP has been certified by the Coastal Commission, the LUP will
serve as guidance for the Commission’s review. Mission Bay Park is governed by an
LUP that was adopted by the City of San Diego and certified by the Commission. The
LUP contains a stand-alone segment referred to as the SeaWorld Master Plan (“Master
Plan”). Thus, both the City of San Diego and the Coastal Commission review all
development within SeaWorld’s park for consistency with the Master Plan. The Master
Plan contains a set of recommendations and design guidelines for development.

26.  SeaWorld has been operating pursuant to a Master Plan since 1985. The
current version of the Master Plan was certified by the Coastal Commission on February
7, 2002, and adopted by the San Diego City Council for effectivé certification on July 9,
2002. The Master Plan sets forth the long-range conceptual development program,
development parameters, and project review procedures for the future renovation of
SeaWorld’s park. One of the goals of the Master Plan is to “define development criteria
for future conceptual development areas,” and to “create a framework for continued
improvements and renovations to the [SeaWorld] park into the new century.” The Master
Plan recognizes that “to remain competitive, SeaWorld must frequently refresh its
attraction offerings.”

27.  The Master Plan also recognizes that SeaWorld’s orcas are a major point of
emphasis for the Park. SeaWorld’s vision, as stated in the Master Plan, is “to be
recognized globally for achieving new levels of distinction and respect by leading the
industry with live marine and animal experiences, innovative entertainment, education,
research and conservation that ensures growth and success.” The Master Plan identifies
“Shamu Stadium” (named after SeaWorld’s first orca) as SeaWorld’s primary marine-
related educational entertainment facility. Specifically, the Master Plan provides that

SeaWorld’s major point of distinction, and its primary competitive advantage, is “Shamu
9
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and the Sea” and SeaWorld’s commitment to its “traditional emphasis areas will be

carried forward into all new development proposed for the park.”

C. SeaWorld Applies for a Coastal Development Permit for its Blue World
Orca Habitat Expansion

28.  On April 13,2015, SeaWorld submitted its application for a Coastal

Development Permit for its Blue World Orca Habitat expansion (“the Application”). The

Application sought authorization for an expansion of SeaWorld’s existing orca habitat

SeaWorld

i 4 141 i 4 1 vwWilika,

into one of the largest an abitats in the world
proposed to expand its orca facility by demolishing portions of a previous expansion to
the existing orca facility constructed in 1995 and to add on to the remainder of the existing
facility.

29.  The Blue World expansion was designed to benefit the orcas, as well as
research scientists and park visitors. In planning the project, SeaWorld engaged an
Independent Advisory Panel with expertise in marine mammal health, care, and behavior.
The panel focused on the creation of an environment that maximizes the health and well-
being of the animals. The result was an expansion of habitat that would not only provide
the orcas with substantially more space, but would also provide the orcas with a more
natural and dynamic living environment that features rocks, plant life and varied depths,
as well as water currents that more closely resemble the orcas’ natural environment. The
expansion would also enhance SeaWorld’s opportunities to support the orcas’ broad range
of behaviors that more fully engage the orcas both physically and mentally. Going
forward, the Independent Advisory Panel will offer continued advice on integrated
research projects to foster partnerships within the science and academic communities
working in the wild.

30.  Blue World would also enhance the educational opportunities available to
park guests and the scientific community. Guests would enjoy increased engagement with
zoological experts through new experiences and interactive programs. There would be

educational graphics and theming that would inform visitors on the research benefits that
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promote the preservation and conservation of orcas in the wild; a new guest engagement
zone would help visitors learn how to protect oceans around the world; and a multi-level
expansive viewing gallery would enhance the viewing experience and facilitate improved
interaction with the orcas. The Blue World expansion would also increase opportunities
for scientific collaboration and integrated research projects designed to help orcas in the
wild and that could be conducted in the new environment.

31.  Currently, SeaWorld is home to eleven orcas housed in five interlinked
pools. Pool A has a volume of 2.2 million gallons, Pool B is 900,000 gallons, Pool C is
940,000 gallons, Pool D is 80,000 gallons and Pool E is 1.7 million gallons, for an
existing total of approximately 5,820,000 gallons. The Blue World project would replace
Pool E with a 450,000 gallon pool, and construct a new 5.2 million gallon pool (Pool F).
At the conclusion of the expansion, the total pool volume for the orcas would increase

from approximately 5.8 million gallons to 9.6 million gallons.

D. Coastal Commission Staff’s Evaluation of the Application and
Recommendation to Approve It with Conditions

32.  Coastal Commission Staff (“Staff””) spent approximately five-and-a-half
months evaluating the Application to ensure that it was consistent with the Coastal Act.
While conducting its evaluation, Staff was acutely aware that “serious questions have
been raised regarding the capture, treatment, and breeding of marine mammals,” and Staff
evaluated the Application with those consideratigns specifically in mind. Staff issued its
written Staff Report (“Report”) on September 24, 2015 a true copy of which is attached
as Exhibit A hereto (excluding its exhibits).

33.  In the Report, Staff recognized that the Coastal Commission’s jurisdiction
with respect to the marine environment and species is defined and explicitly limited by the

Coastal Act, specifically Section 30230 of the Act, which provides:

“Marine Resources shall be maintained, enhanced, and where feasible,
restored. Special protection shall be given to areas and species of special
biological significance. Uses of the marine environment shall be carried out
in a manner that will sustain biological productivity of coastal waters and

11
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that will maintain healthy populations of all species of marine organisms
adequate for long-term commercial, recreational, scientific, and educational
purposes.” (Pub. Res. Code §30230.)

Staff noted that orcas qualify as marine “species of biological significance” under §30230
because they are an “apex predator” that play an important role in the marine ecosystem.
According to Staff, orcas keep prey populations healthy and stable and protect organisms
further down the food chain from over predation. Therefore, according to Staff, removing
orcas from the marine environment couid adverseiy impact that environment. Staff
concluded that any proposed development that could result in the removal of orcas from
California’s marine environment would be inconsistent with §30230 of the Coastal Act.

34.  Staff also evaluated whether §30230 authorized the Coastal Commission to
regulate orcas already in SeaWorld’s facility, making the following recommended
findings:

e “The context and language of Section 30230 concerns animals in the wild;”

e “All the other provisions of Section 30230 address protection of resources in
the marine environment” as opposed to an onshore privately owned facility;

e “The most straightforward interpretation of ‘marine resources’ is that it
consists of resources in the marine environment, i.e. ocean waters, not
resources contained in onshore artificial structures;” and

* o Other provisions in the Coastal Act ate consistent with limiting Section
30230’s application to the marine environment rather than an onshore
artificial environment. (Staff Report, p. 20.)

Accordingly, Staff concluded that the Coastal Act grants the power to protect only orcas
in the marine environment, and not those in an artificial private onshore facility such as
SeaWorld’s.

35.  To ensure that SeaWorld’s proposed project would not interfere with orcas
in the marine environment, or create an incentive to harm the marine environment in any
way, SeaWorld amended its Application to include a commitment that SeaWorld would

not house any orcas taken from the wild after February 14, 2014, with the exception of
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rescued orcas approved by one or more governmental agencies for rehabilitation or
deemed by one or more government agencies as unfit for release into the wild. SeaWorld
also committed that no genetic material from any orcas taken from the wild after February
14, 2014 would be used for breeding. In light of SeaWorld’s amendment, Staff concluded
that the Project would not harm, either directly or indirectly, “California’s marine
environment inconsistent with Section 30230.”

36.  SeaWorld has not collected an orca from the wild in more than 35 years and
has committed to not doing so in the future. Over the years, SeaWorld has maintained a
stable population of orcas in its facilities through a professionally managed and accredited
reproduction program designed to maximize the genetic health of the population and the
welfare of the animals within that population. This was achieved by the development of a
now globally recognized Reproductive Research Center, dedicated to animal health and
conservation through scientific study of marine animal reproduction. The result is healthy
reproduction in this group of orcas, the majority of which has been through natural
conception, and a few through the use of advanced reproductive technologies (such as
artificial insemination) that allow the introduction of new genes into the population while
preserving the social structure of the group. Of the eleven orcas at SeaWorld, eight were
born in human care. Staff acknowledged that one of the benefits of such captive breeding
“is that it reduces the need for a facility to procure a marine mammal from the wild, which
would have an adverse impact on coastal habitats and resources.” (Staff Report pp. 20-
21.) Thus, SeaWorld is able to maintain its orca population and obviate the need to
disrupt the marine environment or to accept any orcas captured in the wild.

37.  Staff recommended approval of SeaWorld’s Application, with a Special
Condition memorializing SeaWorld’s commitment not to house any orcas taken from the

wild after February 12, 2014 (Special Condition No. 1)." Subject to Special Condition

! Though it is not a material deviation, Staff incorrectly used the date February 12, 2014; the date should
have been February 14, 2014, to mirror SeaWorld’s commitment as alleged in paragraph 35 above.
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No. 1 (and others not relevant to this action), Coastal Commission Staff recommended

approval of SeaWorld’s Application.

E. Coastal Commission Rejects Staff’s Recommendation and Improperly
Imposes a Condition That Would Prohibit the Breeding of Orcas In
SeaWorld’s Facility

38.  SeaWorld’s Application came on for hearing before the Coastal

Commission on October 8, 2015. Due to the emotionally charged atmosphere
surrounding SeaWorld, the Commission was forced to move the hearing from its normal
venue to a large auditorium.

39. At the beginning of the hearing, Staff presented its findings and
recommendations to the Commission, recommending that the Coastal Commission
approve SeaWorld’s Application, subject to nine Special Conditions, the first of which
was SeaWorld’s commitment not to house any orcas taken from the wild after February
12, 2014, or to utilize any genetic material taken from any orca taken from the wild after
February 12, 2014.

40.  Following Staff’s presentation, the Coastal Commission heard from
numerous members of the public over the course of approximately seven hours. Some of
those individuals spoke in support of the Application, others in opposition. Scores of
individuals and organizations, including the People for the Ethical Treatment of Animals
(“PETA”) and the Animal Welfare Institute, objected to the Application and demanded
rejection of it for reasons unrelated to the permitting issue before the Coastal Commission.
For example, several asserted that, in their opinion, it was cruel for SeaWorld to house
orcas. Others suggested that the Coastal Commission should reject the Application
because, in their opinion, it would be better to encourage people to engage in whale
watching excursions in the wild, rather than to view orcas in captivity under human care.

41.  After hearing from the public, Commission Staff was invited to offer any
additional comments or information to the Coastal Commission. At that time, in response

to concerns raised during the public comment period regarding orcas taken from the wild
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by Russia and China reportedly between 2012 and 2014, Staff suggested a modification to
Special Condition No. 1 to move the date of SeaWorld’s commitment not to house any
orcas taken from the wild from February 14, 2014, to January 2012. SeaWorld did not
object to this change. Staff reiterated its conclusion that the project would not impact any
marine resources and meets the requirements of the Coastal Act.

42.  Thereafter, individual Commissioners were heard. One Commissioner
asked if SeaWorld would agree to cap the number of orcas that it would house at the new
expanded facility at fifteen (15) orcas. SeaWorld agreed, but not because it conceded that
the Commission had jurisdiction to limit its orca population, as stated in the record.
Rather, SeaWorld agreed to the limit because it is compatible with the capacity limitations
of its proposed filtration and water treatment systems of the Blue World project.
Therefore, SeaWorld agreed that if it wanted to expand the number of orcas beyond 15, it
would first need to obtain Commission approval to modify the habitat infrastructure.

43.  Despite SeaWorld’s agreement, another Commissioner moved to amend
Special Condition No. 1 in a manner that dramatically exceeded the Commission’s
jurisdiction. The Commissioner moved to prohibit SeaWorld from any breeding, artificial
insemination or the sale, trade or transfer of any orca in the park. After further discussion,
the Commission Chairman stated the terms of a more precise amendment to Special
Condition No. 1, to provide that the breeding and transfer prohibitions would not apply to

orcas that were at the SeaWorld facility pursuant to federal “take” provisions:

CHAIR KINSEY: Okay. So what we’re voting on right now is an
amendment to [the] main motion that would prohibit the transfer or the
breeding of the Orcas that are in the California facility, excepting those that
are here under federal take provisions.

(Oct. 8, 2015 Reporter’s Transcript, 325:1-5; pp. 325-326 attached as
Exhibit B hereto.)

The Commission then voted eleven (11) to one (1) in favor of the amendment. Subject to
that amendment to Special Condition No. 1, the Commission then unanimously voted to

approve SeaWorld’s application, which effectively authorized SeaWorld to expand its
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facility but prohibited SeaWorld from breeding, artificially inseminating, or transferring
any orcas within its facility.

44.  The “no breeding or transfer” limitation embodied in Special Condition No.
1 is unprecedented. There are several other enterprises located in the coastal zone that
house, display, and/or breed animals native to the California coast, including the Birch
Aquarium at Scripps Institution of Oceanography, the Living Coast Discovery Center, the
Santa Barbara Zoo, the San Francisco Zoo, the Long Beach Aquarium, and the Monterey
Bay Aquarium. Native California coastal animals displayed and bred at these facilities
include sea lions, seals, otters, sharks, pelicans, California condors, mountain lions, and
many other species of mammal, fish, bird, reptile, amphibian, and invertebrate. The
Coastal Commission has not asserted or been granted any jurisdiction over the breeding of
these animals in captivity.

45.  Two months after the hearing, on December 16, 2015, SeaWorld received a
Notice of Intent to Issue Permit (“NOI”) from the Commission, a true copy of which is
attached as Exhibit C hereto. The NOI, dated December 3, 2015, sets forth the conditions
the Commission intends to impose on issuance of a permit for the Blue World project.
Special Condition 1(b) of the NOI does not accurately state the condition that the
Commission voted to adopt. Rather, Special Condition 1(b) of the NOI purports to
expand the breeding restriction beyond what was stated at the hearing by restricting all
breeding of orcas at the SeaWorld park, regardless of whether the breeding is authorized
under the terms of a federal “take” permit issued pursuant to the MMPA, or is otherwise
authorized by the MMPA. By letter dated December 22, 2015 (Exhibit D hereto)
SeaWorld advised the Commission of the variance between Special Condition 1(b) of the
NOI and the condition which the Commission voted to adopt at the October 8, 2015
hearing.

46.  The Special Conditions set forth in the NOI are substantially different than
the conditions recommended in Staff’s Report. When the Commission acts in a manner

inconsistent with the Staff Report, the commissioners must state the basis for their action
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and Staff must prepare a revised staff report with proposed revised findings that reflect the
action of the Commission. (See 14 C.C.R. §13096(b)). SeaWorld expressly reserves the
right to amend this Petition upon issuance of Staff’s revised staff report containing the

revised findings.

FIRST CAUSE OF ACTION

(Administrative Mandamus as to the Coastal Commission)

47.  SeaWorld realleges Paragraphs 1 through 46, which are incorporated by

‘reference as though fully set forth herein.

48.  The Coastal Commission’s December 3, 2015 Notice of Intent to Iss‘ue
Permit approving SeaWorld’s Application for its Blue World expansion, subject to a
condition prohibiting the breeding or transfer of orcas in SeaWorld’s San Diego facility is
void ab initio. Specifically, the Commission acted in excess of, and outside of, its
jurisdiction in imposing a condition prohibiting the transfer or breeding of orcas in
SeaWorld’s facility.

49.  The Coastal Commission has no inherent powers; it possesses only those
powers that have been granted to it by the Constitution or by statute. Any action taken by
the Coastal Commission in excess of the express powers granted to it, is void.

50.  No provision of the Coastal Act confers jurisdiction to the Coastal
Commission over the management of animals that are kept in captivity in an onshore
artificial environment such as SeaWorld’s. In evaluating SeaWorld’s permit application,
pursuant to Coastal Act §30604 the Coastal Commission’s legal scope of review was
confined to determination of (1) whether the proposed project is in conformity with the
Chapter 3 policies (“Resources Policies”) of the Coastal Act, and (2) whether the
permitted development would prejudice the local government entity’s ability to prepare a
Local Coastal Program that conforms to the Resource Policies. Here, there was no issue
of prejudicing San Diego’s ability to prepare a Local Coastal Program, so the only issue

presented to the Coastal Commission was whether SeaWorld’s proposed development was
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consistent with Resource Policies, which are set forth in Coastal Act §30200 to §30265.5.
None of the Resource Policies extend to the handling or breeding of animals that are
confined to captivity. With respect to animals, the Resource Policies extend only to
animals that can affect the marine environment. (See Coastal Act Ch. 3, Art. 4, “Marine
Environment,” §30230, er. seq.) The orcas in SeaWorld’s facility have no potential,
presently or in the future, to cause an impact to the marine environment, and thus the
Coastal Commission had no jurisdiction to impose the “no breeding or transfer” condition.

51.  Inaddition, the Commission exceeded its jurisdiction by purporting to act in
an area that is preempted by federal law. The taking, conservation and management,
public display, scientific research, sale, transfer, transport, and care and maintenance —
including the protection of the health, welfare, safety and breeding — of captive marine
mammals and their progeny is the exclusive domain of the federal government.
Specifically, in the absence, as here, of the transfer of “management authority” under the
Marine Mammal Protection Act (“MMPA”) (16 U.S.C. §1361, et. seq.) to the State of
California, activities with respect to care, transport, breeding, etc. of the SeaWorld orcas
are governed exclusively by the MMPA in conjunction with the Animal Welfare Act of
1970 (“AWA”) (7 U.S.C. §2131, er. seq.). Indeed, California law recognizes the
preemptive effect of the MMPA and leaves any potential jurisdiction over marine
mammals — if there is a transfer of “management authority” to the State — with the
California Fish and Game Commission only, not the Coastal Commission. (See, Fish &
Game Code §4500). Accordingly, the Coastal Commission had no jurisdiction to impose
the “no breeding or transfer” or any such related condition.

52. Request is hereby made that the Coastal Commission promptly prepare the
administrative record in connection with SeaWorld’s Application that is the subject of this
action, including all subsequent records and transcripts that may be pertinent to the

Commission’s action.
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SECOND CAUSE OF ACTION

(Declaratory Relief)

53.  SeaWorld realleges Paragraphs 1 through 52, which are incorporated by
reference as though fully set forth herein.

54.  There is an actual, present and continuing controversy between SeaWorld
and the Coastal Commission in that the Coastal Commission contends it has the legal
authority to regulate the handling and breeding of the SeaWorld orcas, despite the fact that
the orcas that live at SeaWorld under human care and have no potential presently or in the
future to cause an impact to the marine environment. Further, the Coastal Commission
contends that it is not preempted by federal law from imposing conditions that regulate the
sale, trade or transfer and breeding of orcas and their progeny. SeaWorld disputes each
of these contentions and contends that the Coastal Commission has no legal authority, for
the reasons set forth herein, to impose Special Condition No. 1.b on SeaWorld’s
Application.

55.  SeaWorld has no other plain or speedy remedy at law, and therefore seeks a

declaration of the Court resolving the dispute.

WHEREFORE, SeaWorld requests relief as follows:

1. Issuance of a writ of mandate commanding Respondents to set aside
the “no breeding or transfer” condition imposed in their October 8, 2015 action
concerning Petitioner’s permit application, and to issue the permit without such condition;
or

2. Issuance of a writ of mandate commanding Respondents to vacate
their October 8, 2015 action concerning Petitioner’s permit application, and promptly take
action on Petitioner’s permit application without imposing a “no breeding or transfer”
condition or any similar condition purporting to regulate the management, care, sale,

trade, transfer or breeding of the SeaWorld orcas or their progeny; or
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3. For a declaration that Respondents have no statutory authorization
and/or no jurisdiction to impose restrictions on the management, care, sale, trade, transfer

or breeding of the SeaWorld orcas or their progeny; and

4. For an award of costs of suit and attorney’s fees incurred herein; and
5. For such other or additional relief as may be just and proper.
Dated: December 23, 2015 MANATT, PHELPS & PHILLIPS, LLP

George M. Soneff
Attorneys for Petitioner and Plaintiff
SEAWORLD SAN DIEGO
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STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY

EDMUND G. BROWN, IR., GOVERNOR

CALIFORNIA COASTAL COMMISSION

7575 METROPOLITATION DRIVE, SUITE 103
SAN DIEGO, CA 92119- 4402
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Filed: 4/13/15
180" Day: 10/10/15
Staff: A. Llerandi-SD
Staff Repoit: 5/24/15
Hearing Date: 10/8/15

STAFF REPORT: REGULAR CALENDAR

Application No.:

Applicant:
Agent:

Location:

Project Description:

Staff Recommendation:

6-15-0424
SeaWorld San Diego

Darlene Walter

500 SeaWorld Drive, Mission Bay Park, San Diego, San
Diego County (APN: 760-037-01-01)

Replace and expand existing orca facility with a new 43 ft.
by 75 ft., 450,000 gallon (Pool E) and a 250 ft. by 350 ft.
5.2 million gallon (Pool F); demolish an existing 5,500 sq.
ft. bathroom and food facility and construct a new 2,900 sq.
ft. bathroom facility; manage the orca facility consistent
with applicant’s proposal that the facility will not house
any orcas taken from the wild after February 12, 2014, nor
will it utilize genetic material taken from orcas taken from
the wild after February 12, 2014, and that the orca
population will not significantly increase except as may
occur incrementally through sustainable population growth;
with the exception of rescued orcas.

Approval with conditions.
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SUMMARY OF STAFF RECOMMENDATION

Staff is recommending approval with conditions. SeaWorld San Diego proposes to expand their
existing orca facility by demolishing portions of prior expansion areas to their Shamu “killer
whale” facility constructed in 1995. The project would replace the existing 1,700,000 gallon Pool
E with a smaller 450,000 gallon pool, and construct a new 5.2 million gallon pool (Pool F). No
changes to the seating at the existing stadium are proposed. The orca facility will be managed
such that it will not house any orcas taken from the wild after February 12, 2014, nor utilize any
genetic material from orcas taken from the wild after February 12, 2014, and that the orca
population housed at the subject facility will not significantly increase except as may occur
through sustainable population growth pursuant to accredited reproductive guidelines, with the
exception of rescued orcas at the request of one or more governmental agencies. The project site
is located within the leasehold of SeaWorld, in Mission Bay Park in the City of San Diego.

The subject project has received a great deal of attention due to the ongoing debate regarding the
captivity and treatment of orcas at exhibit facilities. Commission staff carefully considered the
various viewpoints regarding marine mammal captivity, as well as the complex interplay of
various state and federal agencies involved in the field.

Relying on Section 30230 of the Coastal Act, which protects marine resources and species of
special significance, Commission staff reviewed the proposed expansion with regard to how the
project would impact marine mammals in the marine environment. Orcas are the largest
members of the dolphin family, and a species of special biological significance. They are apex
predators, living in documents social and familial groups. Orcas can be found in oceans all over
the world, and many either reside or migrate through California waters. While not applying
Section 30230 to the orcas that now exist at SeaWorld San Diego, many of SeaWorld’s orcas
were taken from the wild and the wild orcas contribute to the genetic material used in breeding.
Staff reviewed copious amounts of information submitted by the public regarding the regulatory
framework addressing marine mammals and observed effects of wild capture and prolonged
captivity. In reviewing such precedents and information, the Commission staff analyzed the
connections between marine mammal captivity and the effects it may have, directly or indirectly,
to orcas in the wild, in addition to the effects on the captive marine mammals themselves. In
doing so, the Commission staff determined that, while no orcas have been taken from U.S.
waters since the 1980’s, their future capture is still a possibility, and that a captive orca system
generally, and this proposed orca facility expansion specifically, could potentially create the
incentive to commit such capture in the future, which would be an adverse impact to California’s
coastal resources and to a species of special biological significance.

The applicant has recently amended its project to include a commitment that the improved orca
facility will not house any killer whales taken from the wild after February 12, 2014, and that no
genetic material from any killer whale taken from the wild after February 12, 2014 will be
utilized, with the exception of rescued killer whales approved by one or more government
agencies for rehabilitation or deemed by one or more government agencies as unfit for release
into the wild. The killer whale population at the subject facility will not significantly increase
except as may occur incrementally through sustainable population growth consistent with
reproductive guidelines of one or more nationally recognized marine mammal accreditation
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organizations. The subject facility may be home to beached or rescued whales at the request of
one or more governmental agencies. Special Condition No. 1 captures this by clearly stating that
the authorized development includes this commitment. Therefore, the project avoids the
possibility that approval of this facility could contribute to demand for capturing orcas that
frequent California’s coastal waters.

Other Coastal Act issues associated with this project besides impacts on marine resources
include potential adverse impacts to public access from traffic and construction siting impacts,
public views from the encroachment of development into the view shed, water quality from
water use by the animal facilities and runoff from related landscaping and pedestrian areas.

Because SeaWorld is a popular tourist destination located in Mission Bay Park, the largest
municipal water park in the United States, the potential arises that they proposed orca facility
expansion could engender a substantial increase in park attendance, which in turn would impact
public access to the general park area due to traffic and parking impacts. In order to address such
potential, Commission staff reviewed the past five years of traffic monitoring reports submitted
by SeaWorld pursuant to past coastal development permits to determine that adequate parking
continues to be available and that the surrounding street intersections continue to operate at
acceptable levels under current park attendance.

Due to its size and the ongoing state of drought in California, SeaWorld is a large and important
consumer of potable water in the San Diego region. In analyzing the impact of the proposed
development on the potable water supply, Commission staff analyzed the water savings from the
proposed salt water restroom facility, as well as SeaWorld’s implementation of low-water
irrigation and water reduction measures throughout the park to determine that the increase in
fresh water usage is minimized to the greatest extent feasible.

Mission Bay Park is a predominantly flat public aquatic park, and thus it offers the public wide
vistas of the coastal area. Substantially above-grade development could adversely impact this
coastal view by blocking public views or degrading the visual aesthetic of the park area. Because
the proposed development 1s an expansion of a below-grade orca facility, and the above grade
components will be substantially below the local 30-foot height limitation and screened by
surrounding park development, the proposed development will not engender adverse visual
resource impacts.

Due to the aquatic nature of the greater Mission Bay Park area, the water table is relatively
shallow, and thus liquefaction during a seismic event is a potential safety risk. Commission staff,
in analyzing the geotechnical surveys of the project site, determined that implementation of
certain construction elements and foundation measures would substantially minimize the risk of
liquefaction and improve public safety.

Historically, the Old Mission Bay Landfill occupied a parcel of land to the east of the SeaWorld
leasehold. Past expansion of SeaWorld is such that the easternmost parking lot is underlain by
the western portion of the landfill, and thus water quality and public safety issues have arisen
when substantial development within the park has come before the Commission. With regards to
the subject proposal, which is approximately 1,700 feet west of the western boundary of the
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historic landfill, Commission staff analyzed geological borings as well as methane monitoring
data to determine that detritus and gases associated with the landfill have not migrated
underground to the project site.

To address these potential adverse impacts the Commission staff is recommending eight
additional Special Conditions. Special Condition No. 2 requires SeaWorld to submit and
adhere to final plans approved by the Coastal Commission so as to ensure that the final
development is in substantial conformance with the design that avoids or minimizes impacts to
coastal resources. Special Condition No. 3 requires SeaWorld to adhere to final approved
landscaped plans that minimize risk from invasive species, as well as incorporates measures that
minimize the amount of potable water used in irrigation. Special Condition No. 4 requires
SeaWorld to adhere to approved drainage pians due to the park’s system of pumping water in
and out of Mission Bay, as well as runoff that will be generated from the site. Because the
proposed project consists of excavating a large volume of soil Special Condition No. 5 requires
SeaWorld to submit and adhere to an approved construction and staging storage plan so as to
ensure that construction impacts are contained within the SeaWorld leasehold and do not spill
outside of the leasehold, where it might impact public access. Special Condition No. 6 requires
SeaWorld to dispose of any excess spoils in a legal site outside of the Coastal Zone. Special
Condition No. 7 reiterates that additional traffic and public access mitigation measures may be
required for future development once annual attendance at SeaWorld exceeds 4 million visitors.
Special Condition No. 8 requires SeaWorld to conduct approved development pursuant to the
noise reduction measures outlined in the August 21, 2015, memo explaining the various methods
that the orcas can be protected from harmful construction noise impacts. Special Condition No.
9 requires SeaWorld to indemnify the Commission for any attorneys’ fees and court costs that
the Commission may incur in defense of litigation filed by third parties challenging the
Commission’s approval of the permit.

Commission staff recommends approval of coastal development permit application 6-15-0424,
as conditioned.
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I. MOTION AND RESOLUTION
Motion:

1 move that the Commission approve Coastal Development Permit 6-15-0424
pursuant to the staff recommendation.

Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in
conditional approval of the permit and adoption of the following resolution and findings. The
motion passes only by affirmative vote of a majority of the Commissioners present.

Resolution:

The Commission hereby approves Coastal Development Permit 6-15-0424 and
adopts the findings set forth below on grounds that the development as
conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act
and will not prejudice the ability of the local government having jurisdiction over
the area to prepare a Local Coastal Program conforming to the provisions of
Chapter 3. Approval of the permit complies with the California Environmental
Quality Act because either 1) feasible mitigation measures and/or alternatives
have been incorporated to substantially lessen any significant adverse effects of
the development on the environment, or 2) there are no further feasible mitigation
measures or alternatives that would substantially lessen any significant adverse
impacts of the development on the environment.

II. STANDARD CONDITIONS
This permit is granted subject to the following standard conditions:

1.  Notice of Receipt and Acknowledgment. The permit is not valid and development shall
not commence until a copy of the permit, signed by the permittee or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned
to the Commission office.

2.  Expiration. If development has not commenced, the permit will expire two years from the
date on which the Commission voted on the application. Development shall be pursued in
a diligent manner and completed in a reasonable period of time. Application for extension
of the permit must be made prior to the expiration date.

3. Interpretation. Any questions of intent of interpretation of any condition will be resolved
by the Executive Director or the Commission.

4.  Assignment. The permit may be assigned to any qualified person, provided assignee files
with the Commission an affidavit accepting all terms and conditions of the permit.



5.

I11.

6-15-0424 (SeaWorld San Diego)

Terms and Conditions Run with the Land. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all future
owners and possessors of the subject property to the terms and conditions.

SPECIAL CONDITIONS

This permit is granted subject to the following special conditions:

1.

Authorized Orca Facility. By acceptance of coastal development permit No. 6-15-0424,
the applicant agrees to implement the project as originally proposed and as amended by the
SeaWorld Addendum to the Blue World Project Description dated September 21, 2015
(Exhibit 9), and consistent with all special conditions, including that the Project will be
managed consistent with the Virgin Pledge against collection of killer whales from the
wild. Based on the Virgin Pledge, to which SeaWorld 1s a signatory, the Project will not be
home to any killer whales taken from the wild after February 12, 2014 and no genetic
material from any killer whale taken from the wild after February 12, 2014 will be utilized,
with the exception of rescued killer whales approved by one or more government agencies
for rehabilitation or deemed by one or more government agencies as unfit for release into
the wild. The Project killer whale population will not significantly increase except as may
occur incrementally through sustainable population growth consistent with reproductive
guidelines of one or more nationally recognized marine mammal accreditation
organizations. The Project may be home to beached or rescued whales at the request of one
or more governmental agencies.

Final Plans. PRIOR TO ISSUANCE OF THIS COASTAL DEVELOPMENT PERMIT,
the applicant shall submit to the Executive Director for review and written approval final
project plans. Said plans shall be in substantial conformance with the plans submitted on
April 13, 2015. The final plans shall:

a. Incorporate all recommendations contained in the March 17, 2015, geotechnical
survey of the project site and proposed development conducted by Christian
Wheeler Engineering.

The applicant shall undertake the development in accordance with the approved plan. Any
proposed changes to the approved plans shall be reported to the Executive Director. No
changes to the plans shall occur without a Coastal Commission-approved amendment to the
coastal development permit unless the Executive Director determines that no amendment is
legally required.

Final Landscape Plans. PRIOR TO ISSUANCE OF THIS COASTAL DEVELOPMENT
PERMIT, the applicant shall submit to the Executive Director for review and written
approval final landscape plans. Said plans shall be in substantial conformance with the
plans submitted on April 13, 2015. Said plans shall incorporate the following:

a. All new landscaping shall be drought tolerant and native or non-invasive plant
species. No plant species listed as problematic and/or invasive by the California
Native Plant Society, the California Exotic Pest Plant Council, or identified from
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time to time by the State of California shall be employed or allowed to naturalize
or persist on the site. No plant species listed as “noxious weed” by the State of
California or the U.S. Federal Government shall be utilized within the property.

b. Any irmigation utilizing potable water shall incorporate drip irrigation or
microspray systems.

The applicant shall undertake the development in accordance with the approved plan. Any
proposed changes to the approved plans shall be reported to the Executive Director. No
changes to the plans shall occur without a Coastal Commission-approved amendment to the
coastal development permit unless the Executive Director determines that no amendment is
legally required.

4.  Final Drainage Plans. PRIOR TO ISSUANCE OF THIS COASTAL DEVELOPMENT
PERMIT, the applicant shall submit to the Executive Director for review and written
approval final construction and post-construction drainage and Best Management Practice
plans. Said plans shall be in substantial conformance with the plans submitted on April 13,
2015.

The applicant shall undertake the development in accordance with the approved plan. Any
proposed changes to the approved plans shall be reported to the Executive Director. No
changes to the plans shall occur without a Coastal Commission-approved amendment to the
coastal development permit unless the Executive Director determines that no amendment is
legally required.

5.  Construction Staging and Storage Plans. PRIOR TO ISSUANCE OF THIS COASTAL
DEVELOPMENT PERMIT, the applicant shall submit to the Executive Director for
review and written approval final construction staging and storage plans to ensure that
construction impacts are contained within the SeaWorld leasehold and do not spill outside
of the leasehold, where it might impact public access.

The applicant shall undertake the development in accordance with the approved plan. Any
proposed changes to the approved plans shall be reported to the Executive Director. No
changes to the plans shall occur without a Coastal Commission-approved amendment to the
coastal development permit unless the Executive Director determines that no amendment 1s
legally required.

6. Disposal of Graded Materials. PRIOR TO ISSUANCE OF THIS COASTAL
DEVELOPMENT PERMIT, the applicant shall identify the location for the graded spoils.
If the site is located within the coastal zone, a separate coastal development permit or
permit amendment shall first be obtained from the California Coastal Commission.

7.  Future Development. When documented annual attendance at the SeaWorld Park reaches
4 million visitors, the applicant shall notify the Executive Director in order to review
potential impacts to public access. Additional traffic and parking mitigation measures may
be required for subsequent identified Tier 2 project and Special project sites, pursuant to
the SeaWorld Master Plan Update EIR.
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Noise Reduction Program. PRIOR TO ISSUANCE OF THIS COASTAL
DEVELOPMENT PERMIT, the applicant shall submit to the Executive Director a written
agreement whereby the applicant agrees to implement the noise reduction measures
outlined in the SeaWorld memo dated August 21, 2015, from Hubbs-SeaWorld Research
Institute.

The applicant shall undertake the development in accordance with the approved plan. Any
proposed changes to the approved plans shall be reported to the Executive Director. No
changes to the plans shall occur without a Coastal Commission-approved amendment to the
coastal development permit unless the Executive Director determines that no amendment is
legally required.

Liability for Costs and Attorney Fees. By acceptance of this coastal development
permit, the Applicant/Permittee agree to reimburse the Coastal Commission in full for all
Coastal Commission costs and attorney’s fees including (1) those charged by the Office of
the Attorney General, and (2) any court costs and attorney’s fees that the Coastal
Commission may be required by a court to pay that the Coastal Commission incurs in
connection with the defense of any action brought by a party other than the
Applicant/Permittee against the Coastal Commission, its officers, employees, agents,
successors and assigns challenging the approval or issuance of this permit. The Coastal
Commission retains complete authority to conduct and direct the defense of any such
action against the Coastal Commission.
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IV. FINDINGS AND DECLARATIONS
A. PROJECT DESCRIPTION

SeaWorld San Diego proposes to expand their existing orca facility by demolishing portions of a
previous expansion to the existing Shamu “killer whale” facility constructed in 1995. The project
would replace the existing 1,700,000 gallon Pool E with a smaller 450,000 gallon pool, and
construct a new 5.2 million gallon pool (Pool F). No changes to the seating at the existing
stadium are proposed.

As incorporate in the Addendum to the Blue World Project Description dated September 21,
2015, the applicant agrees to all of the following to be included in the proposed project
description: that the Project will be managed consistent with Virgin Pledge against collection of
killer whales from the wild. Based on the Virgin Pledge, to which SeaWorld is a signatory, the
Project will not be home to any killer whales taken from the wild after February 12, 2014, and no
genetic material from any killer whale taken from the wild after February 12, 2014, will be
utilized, with the exception of rescued killer whales approved by one or more government
agencies for rehabilitation or deemed by one or more government agencies as unfit for release
into the wild. The Project’s killer whale population will not significantly increase except as may
occur incrementally through sustainable population growth consistent with reproductive
guidelines of one or more nationally recognized marine mammal accreditation organizations.
The Project may be home to beached or rescued whales at the request of one or more
governmental agencies.

Currently there are five pools in the stadium facility: Pool A has a volume of 2.2 million gallons,
Pool B is 900,000 gallons, Pool C 940,000 gallons, Pool D 1s 80,000 gallons, and Pool E is 1.7
million gallons, for an existing total of approximately 5,820,000 gallons. The proposed
development would redesign Pool E to reduce its volume to approximately 450,000 gallons,
while the new Pool F would hold approximately 5.2 million gallons, for a new total volume of
9,600,000 gallons, an increase in total pool volume of approximately 3,780,000 gallons.
Expansion of the orca facility will require the excavation of approximately 35,000 cubic yards of
soil from the project site.

SeaWorld is located within Mission Bay Park in the City of San Diego. It is situated adjacent to
Mission Bay on the north and SeaWorld Drive to the south, and is surrounded largely by City
parklands consisting of grassy, open areas. Mission Bay Park is an area of deferred certification,
where the Commission retains jurisdiction and Chapter 3 policies of the Coastal Act are the
standard of review, with the certified master plans for SeaWorld and Mission Bay Park LUP
segments used as guidance.

B. PROJECT HISTORY
SeaWorld began construction in 1961 and opened to the public in 1964. Since then, the park has
operated under a number of different master plans. The SeaWorld Master Plan is a separate,

stand-alone segment of the certified Mission Bay Park Master Plan LUP. The most current plan,
the SeaWorld Master Plan Update, was certified by the Commission on February 7, 2002, and
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addressed future development within the SeaWorld leasehold over the subsequent 15-20 years
(LCPA No. 2-2001C). The SeaWorld Master Plan Update sets forth the long-range conceptual
development program, development parameters, and project review procedures for the future
renovation of the SeaWorld Adventure Park. One of the stated goals of the SeaWorld Master
Plan Update is “to define development criteria for future conceptual development areas,” and the
“purpose is to “create a framework for continued improvements and renovations to the park into
the new century.” The SeaWorld Master Plan update recognized that:

“The SeaWorld site is unique in both the type and frequency of development projects within
the leasehold. Each year, SeaWorld processes numerous projects to upgrade park facilities
and keep attractions in top working order. Additionally, in response to consumer demands
and competition in the theme park industry, SeaWorld regularly undertakes renovations of its
larger attractions, rides, shows, or exhibits.”

Sections IIT and IV of the SeaWorld Master Plan establish “Development Criteria” and “Design
Guidelines,” respectively, to govern subsequent development. Section III states that the “section
sets forth the development parameters applicable to the entire leasehold or specific leasehold
areas in this plan. The intent is to ensure that all future development will be distributed and
constructed in a manner that, to the extent feasible, harmonizes with the established visual
quality of Mission Bay Park.” Section IV states that the “guidelines are intended as standards to
be used by SeaWorld designers of buildings, landscaping, signage, and lighting as well as by
maintenance personnel. The City of San Diego Real Estate Assets, Park and Recreation and
Planning Departments, parks advisory committee, and City Council will utilize the design
guidelines as a standard for evaluation of proposed new projects or for modifications to existing
development.”

The existing pool at the rear of the orca facility that is the subject of this permit was approved by
Commission at the March, 1995, hearing as CDP 6-95-13. That CDP authorized construction of
a fourth orca holding pool to serve as an exhibit with above and below water viewing areas and
whale interaction areas totaling 1,200 sq. ft. as part of the existing orca stadium facility.

C. MARINE RESOURCES
Section 30001 of the Coastal Act describes the goals of the Act:
The Legislature hereby finds and declares that:

(a) That the California coastal zone is a distinct and valuable natural resource of vital
and enduring interest to all the people and exists as a delicately balanced ecosystem.

(b)That the permanent protection of the state’s natural and scenic resources is a
paramount concern to present and future residents of the state and nation.

(c) That to promote the public safety, health, and welfare, and to protect public and
private property, wildlife, marine fisheries, and other ocean resources, and the natural
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environment, it is necessary to protect the ecological balance of the coastal zone and
prevent its deterioration and destruction.

(d) That existing developed uses, and future developments that are carefully planned and
developed consistent with the policies of this division, are essential to the economic and
social well-being of the people of this state and especially to working persons employed
within the coastal zone.

Additionally, Section 30001.5 of the Coastal Act states:

The Legisiature further finds and declares that the basic goals of the siate for the coasial
zone are 1o:

(a) Protect, maintain, and where feasible, enhance and restore the overall quality of the
coastal zone environment and its natural and artificial resources.

(b) Assure orderly, balanced utilization and conservation of coastal zone resources
taking into account the social and economic needs of the people of the state.

(c) maximize public access to and along the coast and maximizing public recreational
opportunities in the coastal zone consistent with sound resources conservation principles
and constitutionally protected rights of private property owners.

(d) Assure priority for coastal-dependent development over other development on the
coast.

(e) Encourage state and local initiatives and cooperation in preparing procedures to
implement coordinated planning and development for mutually beneficial uses, including
educational uses, in the coastal zone.

Chapter 3 policy, Section 30230 of the Coastal Act states:

Marine resources shall be maintained, enhanced, and where feasible, restored. Special
protection shall be given to areas and species of special biological significance. Uses of the
marine environment shall be carried out in a manner that will sustain biological productivity
of coastal waters and that will maintain healthy populations of all species of marine
organisms adequate for long-term commercial, recreational, scientific, and educational
purposes.

Section 30411 of the Coastal Act states:
(a) The Department of Fish and Game and the Fish and Game Commission are the principal

state agencies responsible for the establishment and control of wildlife and fishery
management programs and the commission shall not establish or impose any controls with
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respect thereto that duplicate or exceed regulatory controls established by these agencies
pursuant to specific statutory requirements or authorization.

[-]

The proposed project is an expansion of an existing facility that currently holds eleven orcas. The
applicant has indicated that the intent of the proposed project is to increase the volume of water
the orcas inhabit with a facility that emulates natural coastal habitats to improve the public
experience in which the park visitors are able to view the orcas. Since the Commission approved
construction of an addition to the existing orca facility in 1995, serious questions have been
raised regarding the capture, treatment, and breeding of marine mammals. The applicability of
these concerns with the regulatory authority of the California Coastal Commission and the
Chapter 3 policies of the Coastal Act cited above are discussed in detail below.

Other Applicable Statutes

The regulation of captive marine mammals involves various government agencies at different
levels of government. At the federal level, the Marine Mammal Protection Act (MMPA) of 1972
protects all marine mammals and prohibits their take in United States waters and by United
States citizens on the high seas, as well as the importation of marine mammals and marine
mammal products into the United States. “Take” is defined in the MMPA as “to harass, hunt,
capture, or kill, or attempt to harass, hunt, capture, or kill any marine mammal (1616 U.S.C.
§1362(13)), while “harass” is defined by regulation as “any act of pursuit, torment, or annoyance
which has the potential to either (2) injure a marine mammals in the wild, or (b) disturb a marine
mammal by causing disruption of behavioral patterns, which includes, but is not limited to,
migration, breathing, nursing, breeding, feeding, or sheltering.” (50 C.F.R. § 216.3.)

Federal authority under the MMPA is divided between the Secretary of the Interior — acting
through the U.S. Fish and Wildlife Service (USFWS) — and the Secretary of Commerce — acting
through the National Oceanic and Atmospheric Administration (NOAA). Under the MMPA, the
USFWS regulates otters, walruses, polar bears, manatees, and dugongs, while NOAA regulates
pinnipeds and cetaceans, which includes orcas. A third agency — the Marine Mammal
Commission (MMC) —reviews policies and advises the other two agencies.

In certain cases, the MMPA allows the issuance of permits for the removal of marine mammals
from the wild, importation of marine mammals, or transfer of releasable rehabilitated marine
mammals, for the purposes of public display. Within NOAA, the National Marine Fisheries
Service (NMFS) Office of Protected Resources oversees the issuance of permits for incidental
and direct takes of the marine mammals under NOAA'’s purview, which includes orcas. NMFS
also maintains the National Inventory of Marine Mammals (NIMM), which tracks acquisitions
(births, wild captures, and imports), dispositions (deaths, escapes, and releases), and
transfers/transports (between owners or facilities) of marine mammals under its purview. Due to
amendments to the MMPA in 1994, once a permit has been issued by NMFS for the removal,
import, or transfer of a marine mammal for public display, a permit from NMFS is not required
to maintain the marine mammal in public display facilities, unless the species is listed under the
Endangered Species Act (ESA). While Lolita, the sole orca being kept at the Miami Seaquarium,
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is listed under the ESA due to her being taken from the Southern Resident orca population prior
to that population’s listing on the ESA, the orcas at SeaWorld San Diego are not listed as
endangered.

To qualify for a public display take permit, the displaying facility must meet three criteria: (1)
the facility offers an education or conservation program, (2) the facility is open to the public on a
regular basis; and (3) the facility is licensed by the Animal and Plant Health Inspection Service
(APHIS) of the United States Department of Agriculture (USDA). For a domestic facility to
export non-ESA listed marine mammals to a foreign facility, NMFS must verify that the
receiving facility meets comparable criteria and obtain confirmation from the foreign
government that such criteria are enforced.

The 1994 amendments to the MMPA transferred authority over captive anmimal care and
maintenance to the USDA/APHIS and removed the requirement for facilities to obtain MMPA
permits to hold marine mammals for public display. The USDA/APHIS has jurisdiction over
animal care and maintenance for all marine mammals held for public display purposes under the
Animal Welfare Act of 1966 (AWA). (7 U.S.C. § 2131 ez seq.) This includes space, veterinary
care, transport, and public interaction programs.

The AWA regulates the treatment of warm-blooded animals in research, exhibition, transport,
and by dealers. While other laws, policies, and guidelines may include additional species
coverage or specifications for animal care and use, the AWA is the minimum acceptable
standard. The USDA/APHIS oversees the implementation of the AWA; exhibitors must be
licensed under APHIS. The APHIS Animal Care program conducts unannounced inspections of
facilities by either a law inspector or a trained veterinarian — depending on facility — at least once
a year to ensure they are in compliance with regulations and to identify unregistered facilities,
with follow-up inspections conducted when non-compliance is identified. Inspections of
SeaWorld are conducted by a trained veterinarian.

At the state level, the California Department of Fish and Wildlife (CDFW) is one department
within the California Natural Resources Agency responsible for the establishment and control of
wildlife and fishery management programs. The CDFW has the power to regulate the taking or
possession of birds, certain mammals, fish, amphibian, and reptiles for non-commercial
purposes. However, as discussed below, the take of marine mammals is pre-empted by federal
law under the MMPA. NMFS has not transferred regulatory authority regarding the take of
marine mammals to California, so CDFW does not regulate the take of orcas. For the animals
that are within its purview, CDFW regulates take in part through issuance of hunting and fishing
licenses, establishing seasons for such taking activity, overseeing aquaculture activities, and
combating poaching and illegal animal sales.

The California Coastal Commission, also part of the California Natural Resources Agency, was
established in 1976 in order to regulate development and preserve, protect, and restore the
coastal resources of California. The Coastal Act includes specific policies that address terrestrial
and marine habitat protection, as cited above.
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Preemption Analysis

The MMPA does preempt the Commission from regulating the “take” of marine mammals,
including orcas. Amendments to the MMPA that were enacted in 1994, however, clarify that the
MMPA does not govern the treatment of marine mammals once they are in captivity. The AWA
regulates the care of marine mammals once they are in captivity, but the AWA allows states to
establish additional requirements beyond minimum requirements of the AWA.

Regarding the field of “take,” Section 109(a) of the MMPA (16 U.S.C. § 1379(a)) declares that:

No State may enforce, or attempt to enforce, any State law or regulation relating to the
taking of any species (which term for purposes of this section includes any population stock)
of marine mammal within the State unless the Secretary has transferred authority for the
conservation and management of that species (hereinafter referred to in this section as
"management authority") to the State under subsection (b)(1).

To date, the federal government has not transferred authority for the conservation and
management of orcas to the state of California, and thus the Coastal Commission, as a state
agency, is precluded from enforcing the Coastal Act with respect to the taking of species
regulated under the MMPA.

Regarding the care of captive animals, Section 2143(a)(1) of the AWA (7 U.S.C. § 2143(a)(1))
states that “the Secretary shall promulgate standards to govern the humane handling, care,
treatment, and transportation of animals by dealers, research facilities, and exhibitors,” while
Section 2143(a)(8) concludes by stating that “Paragraph (1) shall not prohibit any State (or
political subdivision of a State) from promulgating standards in addition to those standards
promulgated by the Secretary under paragraph (1).” Thus, whereas the MMPA expressly
preempts state regulation of the taking or importing of marine mammals, the AWA, which
regulates the care of captive marine mammals after the taking has occurred, explicitly permits
states and their agencies to promulgate their own standards of captive animal care in addition to
what is contained in the AWA.

The Commission’s action on this application is not a regulation relating to the take of orcas. As
defined above, take under the MMPA as it applies to this situation is related to the removal and
importation of orcas, which are not at issue in the current proposal. SeaWorld has formally
incorporated as part of the project description that the proposed facilities will not contain orcas
taken from the wild after February 12, 2014. All of the orcas at SeaWorld San Diego are either
long removed from the wild or were born in captivity. As such, while NMFS must be notified
should one of the captive orcas die, give birth, or be transferred, that notification is not related to
take, and thus does not need a new take permit from NMFS. The notification is required so that
NMFS may update the NIMM. It is the AWA that now governs the day-to-day care of the
captive orcas at SeaWorld San Diego, and it is the AWA that sets the federal minimum
requirements of care to which states and their agencies, may add to.

Regarding whether there is competing jurisdiction with CDFW, that state agency regulates
wildlife through wildlife and fishery management programs. With regard to marine mammals,
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the CDFW has informed Commission staff that the federal agencies take the lead, and that
CDFW gets involved when there is take of a restricted species (such as abalone), but that
because federal regulations preclude state regulation of marine mammal take, there are no marine
mammals listed as restricted species in CDFW’s jurisdiction. CDFW does inspect aquariums and
facilities such as SeaWorld for the presence of invasive species, but orcas are not considered
invasive species. If there were to be an orca taken from California state waters, in addition to
required federal permits (for which the Commission could seek to conduct federal consistency
review to determine consistency of the federal permit with the Coastal Act), a permit for
scientific collection would have to be obtained from CDFW (the proposed project does not
require a federal permit and therefore is not subject to the Commission’s consistency review
authority under the federal Coastal Zone Management Act). Section 30411 of the Coastal Act
prohibits the Commission from imposing controls that duplicate or exceed regulatory controls
established by CDFW. However, because CDFW has not established regulatory controls
regarding marine mammals, Section 30411 does not limit the Commission’s authority in this
context.

In conclusion, with regard to the proposed improvements to the orca facility and the captive
orcas currently residing therein, the MMPA’s preemption regarding matters of take does not
preclude Commission action to implement any applicable Coastal Act requirement that may
apply to marine mammals (including in captivity), except as it may relate to the take of marine
mammals. The AWA and Section 30411 also do not limit the Commission’s authority regarding
marine mammals. As explained below, however, Section 30230 of the Coastal Act protects
marine mammals only to the extent they qualify as marine resources of the State. SeaWorld’s
modified project description and Special Condition No. 1 ensure that the project as approved
will not adversely affect California’s wild orca population, consistent with Section 30230.

Existing Orcas and Facility

According to the NIMM maintained by NMFS, there are four facilities in the United States that
hold captive orcas, three of them being SeaWorld facilities: SeaWorld San Diego has eleven,
SeaWorld San Antonio has seven, and SeaWorld Orlando has six, for a total of 24 orcas. The
fourth facility — Miami Seaquarium — has only one orca. Of the eleven orcas at SeaWorld San
Diego, eight were born in captivity and three originated in the wild. There are currently 56 orcas
in captivity worldwide, with 24 of them (43%) under SeaWorld’s care.

Currently there are five pools in the stadium facility: Pool A has a volume of 2.2 million gallons,
Pool B 1s 900,000. gallons, Pool C is 940,000 gallons, Pool D is 80,000 gallons, and Pool E is 1.7
million gallons, for an existing total of approximately 5,820,000 gallons. The proposed
development would redesign Pool E to reduce its volume to approximately 450,000 gallons,
while the new Pool F would approximately 5.2 million gallons, for a new total volume of
9,600,000 gallons, an increase in total pool volume of approximately 3,780,000 gallons.

The dimensions of the existing and proposed pools are below. While the above volume
capacities are accurate, due to the irregular shapes of many of the existing and proposed pools
and due to drainage requirements and irregular design, the dimensions below are approximate
and may not produce volumes equal to the numbers above:
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Pool Approximate Dimensions Approximate Surface Area
A 35 deep x 170” long x 80" wide 11,692 sf

B 15 deep x 118 long x 75 wide 0,504 sf

C 15> deep x 118’ long x 75° wide 0,819 sf

D 9’ deep x 53” long x 25° wide 1,489 sf

E Existing | 30’ deep x 125’ long x 75 wide (google earth) 10,729 sf

E Proposed | 18 deep x 75 long x 43° wide 3,903 sf

F Proposed | 50° deep x 255’ long x 160’ wide; 350 wide (on the arc) PR7,688 sf

Total (existing): 43,233 sf

Total (proposed): 64,095 sf
Given the current orca population at SeaWorld San Diego, this equates to 529,091 gallons of
water per orca. As proposed by the applicant, the new orca facility will increase water volume
per orca to approximately 871,818 gallons, and increase of 342,727 gallons per orca. The current
pools have a maximum depth of approximately 35 feet while the proposed Pool F will have a
maximum depth of approximately 50 feet.

The salt water utilized by the orca facility and the rest of SeaWorld San Diego’s animal facilities
1s pumped in from Mission Bay and treated by SeaWorld’s filtration systems to remove any
pollutants or detritus prior to flowing into the various tanks and pools. Two chillers and two
cooling towers using evaporative water cooling systems regulate the temperature of the water
depending on incoming water temperature and the needs of the specific marine animals. Due to
the increased size of the proposed orca facility, the two chillers and cooling towers will be
replaced with two larger units to handle the greater volume of water. There will also be 12
additional 12-inch diameter filters added to the life support facility on the southern side of the
orca facility.

Adequacy of Existing and Proposed Orca Facilities

The AWA and its related regulations set the minimum standards of care for animals in captivity
in the United States. All standards and regulations for marine mammals were originally
implemented in 1979, and the space requirements were last updated in 1984. Subpart E of the
AWA regulations specifically address the humane handling, care, treatment, and transportation
of marine mammals. Generally, the regulations require of animal enclosures proper construction,
protection from viewer harassment, cleanable materials, adequate water and power, proper
drainage, proper food storage, waste disposal, employee wash rooms, and safe animal
equipment. Space requirements in the AWA regulations depend on the size class of the subject
marine mammal. Orcas are identified as “Group I” cetaceans (i.e. the largest-sized group). In
determining the minimum space required in a pool holding cetaceans, four factors must be
satisfied: minimum horizontal dimension (MHD), depth, volume, and surface area. For Group I
cetaceans, MHD should be 24 feet or two times the average adult length of the longest species of
Group I cetaceans being housed, whichever is greater. AWA regulations list average orca length
at 24 feet, so MHD for an orca would be 48 feet in all lateral directions, forming a minimum
circular area. The minimum depth requirement for Group I cetaceans is one-half the average
adult length of the longest species of cetacean being housed, or 6 feet, whichever is greater, so
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minimum depth for an orca would be 12 feet. Regarding volume and surface area, the AWA
regulations state that if the aforementioned MHD and depth requirements are met, the AWA
presumes that adequate water volume and surface area are also present for up to two Group I
cetaceans.

The minimum volume of water required for up to two Group I cetaceans is based upon the
following formula:

2
Valume = [-ﬂ%] %314 x depth

When there are more than two Group I cetaceans housed in a primary enclosure pool, the
additional volume of water required for each additional Group I cetacean in excess of two is
based on the following formula:

Average Adult Length

-

4

L4

Valume = [ ] %314 X depek

Thus, for the eleven orcas currently residing at SeaWorld San Diego, the minimum AWA
volume requirement for the first two is 21,704 cubic feet of water, with each additional orca
requiring an additional 5,426 cubic feet, for a total of 70,537 cubic feet required under federal
regulations. The current orca facility at SeaWorld San Diego is 5,820,000 gallons. There are
approximately 7.48 gallons in one cubic foot. Thus, the current orca facility is approximately
778,075 cubic feet, which equates to 70,734 cubic feet per current orca. The proposed expansion
would create a new total space of approximately 1,283,422 cubic feet, which is 116,675 cubic
feet per current orca. The proposed expansion will increase the volume of water per orca by
45,941 cubic feet.

The minimum surface area requirement for each cetacean, regardless of group, housed in a pool
is based upon the following formula:

average adult body length

~y

&

2
Surface Area=[ ] %3.14%1.5, or: SA=(L/2)* x3.14x1.5

Thus, each orca is required to have a minimum of approximately 678 square feet of surface area.
With eleven orcas, SeaWorld San Diego must provide a minimum of approximately 7,461 square
feet of surface area. The existing orca facility provides approximately 43,233 square feet of
surface area, or 3,930 square feet of surface area per orca. The proposed tank expansion will
provide 64,095 square feet of surface area, or 5,827 square feet of surface area per orca. Both of
these amounts are well above minimum federal guidelines.

The improved, expanded orca facility may enhance the quality of life for the orcas currently
residing at SeaWorld San Diego. However, because the federal standards regarding water
volume and surface area are substantially lower than what will be constructed, it is possible that
as a result of the proposed expansion, the orca population could be dramatically increased in the
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facility. Under current federal minimum volume and surface area requirements, the existing orca
facility at SeaWorld San Diego could hold up to 63 orcas, while the proposed expanded facility
could hold up to 94 orcas. As discussed below, the addition of new orcas from California’s state
waters to the proposed facility would not be protective of marine resources as required by
Section 30230.

Section 30230 Analysis

Section 30230 of the Coastal Act directs the Commission to ensure that coastal development will
not adversely impact marine resources, and describes three avenues to do so. The requirements
of Section 30230 are that: (1) marine resources shall be maintained, enhanced, and, where
feasible, restored; (2) special protection shali be given to areas and species of special biological
or economic significance; and (3) uses of the marine environment shall be carried out in a
manner that will sustain the biological productivity of coastal waters and that will maintain
healthy populations of all species of marine organisms adequate for long-term commercial,
recreational, scientific, and educational purposes.

The Commission has evaluated the impact of proposed projects on marine mammals that reside
1n or visit state waters, most frequently in the context of federal consistency review under the
Coastal Zone Management Act. The Commission has based its decision at least in part on
impacts to marine mammals from activities such as pulse devices (ref. CD-102-99), liquefied
natural gas terminals (CC-079-06), seismic surveys (CC-027-12), and naval sonar exercises (CD-
049-08 and CD-008-13). In each case, the Commission recognized the marine mammals as
marine resources warranting protection under Section 30230 of the Coastal Act.

Section 30230 of the Coastal Act protects California’s marine resources, especially species of
biological significance. Orcas are species of special biological significance because they are apex
predators, and operate in documented social and familial groups. Orcas are toothed whales and
the largest members of the oceanic dolphin family. They are found in oceans all over the world,
from the Arctic to Antarctica, and many reside in or migrate through the waters off California’s
coast. Wherever they are found, orcas are a top predator and play the important roles that many
predators play in their respective ecosystems, such as keeping populations of their prey healthy
by weeding out the sick or infirm, and by keeping the population of their prey in check,
maintaining the carrying capacity of the habitat area and protecting organisms further down the
food chain from over-predation. When orcas are taken from the wild in sufficient numbers, it can
impact this role. Furthermore, such takings can have adverse impacts not just on the orca taken,
but on the remainder of that orca’s pod, as it can disrupt the social hierarchy and cohesion of the
pod, as well as their reproductive success.

Removing orcas from California’s marine environment would affect predator-prey dynamics and
would disrupt the social organization of orca pods, therefore, proposed development that could
result in the removal of orcas from California’s marine environment would be inconsistent with
Section 30230. SeaWorld has agreed that no orcas taken from the wild after February 12, 2014,
will be housed at the proposed facility (with the limited exception of rescued orcas at the request
of one or more government agencies), and that no genetic materials from such orcas will be
utilized there. Special Condition No. 1 ensures the enforceability of this agreement as part of the
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proposed and authorized development. This ensures that the project as approved will not
indirectly harm California’s marine environment inconsistent with Section 30230.

The question of whether the orcas currently in SeaWorld San Diego are subject to Section 30230
1s an interpretive question. The Commission has interpreted Section 30230 to apply to wild
California orcas within the broader meaning and purpose of the Coastal Act (e.g. CD-008-13, pp.
18-19 [requiring separate consistency with the first sentence of § 30230 to maintain, enhance and
restore marine resources; CD-16-00, pp. 8 — 16 [finding consistency with § 30230 for seismic
testing impacts on marine mammals, including orcas].) However, excepting analysis from
construction noise impacts for SeaWorld’s splash down ride (CDP 6-01-129), the Commission
has not applied section 30230 to captive marine animals, even while considering other tank

The context and language of Section 30230 concerns animals in the wild. The section is
included in Chapter 3’s Article 4, which is titled “Marine Environment,” and with the exception
of the reference to species of special significance in the second sentence of section 30230, all the
other provisions of section 30230 address protection of resources in the marine environment.
The first sentence of section 30230 requires that “marine resources” be maintained, enhance, and
where feasible restored. The most straightforward interpretation of “marine resources” is that it
consists of resources in the marine environment, i.e., ocean waters, not resources contained in
onshore artificial structures. The second sentence requires special protection for areas and
species of special biological or economic significance. The term “areas” of special significance
clearly applies to the marine environment. Finally, the third sentence expressly addresses uses of
the “marine environment.” Given this context, it is likely that the Legislature intended the
reference to species of special biological significance to apply to a species in California’s marine
environment.

Other provisions in the Coastal Act follow the same approach. They protect biological resources
in their habitat, such as by protecting the biological productivity of coastal waters (§ 30231),
ensuring the functionality of wetlands (§ 30233), and protecting habitat areas that support
sensitive species (§ 30240). No provision of the Coastal Act expressly addresses the
management of animals that are kept in captivity in an artificial environment.

Finally, the Coastal Act’s legislative findings state that the coastal zone is “a distinct and
valuable natural resource” and exists as a “delicately balanced ecosystem.” (Pub. Resources
Code, § 30001(a).) They further state that in order to protect wildlife and other ocean resources,
“it 1s necessary to protect the ecological balance of the coastal zone and prevent its deterioration
and destruction.” (Pub. Resources Code, § 30001(c).) In addition, the basic goals of the Coastal
Act include protecting and enhancing the overall quality of the coastal zone environment and its
natural and artificial resources. (Pub. Resources Code, § 30001.5(a).) These legislative findings
and goals all express an intent to protect coastal resources, including wildlife, by protecting their
environment and ecosystems.

Today, the population of captive orcas is such that facilities such as the SeaWorld San Diego are

able to maintain their population of captive orcas through breeding, either through husbandry
with two orcas or through the transfer of genetic material between facilities for artificial
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insemination. Of the 11 orcas at SeaWorld San Diego, 8 are captive bred, and of the 24 total in
SeaWorld’s care, 19 are captive bred. Besides transporting orcas or their genetic materials
between its own facilities, SeaWorld San Diego periodically enters into agreements with other
facilities in order to loan or borrow marine mammals for the purposes of captive breeding.
Currently, the breeding of orcas, artificial or otherwise, 1s not regulated by the NMFS or
USDA/APHIS, and thus federal permits are not required in order to breed orcas.

One of the consequences of captive breeding is that it reduces the need for a facility to procure a
marine mammal from the wild, which would have an adverse impact on coastal habitats and
resources. NMFS has not issued a permit for take of an orca from the wild for purposes of public
display since the 1980’s due to the fact that they have not received any applications to do so.
SeaWorld has also signed onto a pledge authored by businessman Richard Branson that they will
no longer take cetaceans from the wild, and recently announced the cessation of an agreement
with the Georgia Aquarium to use wild-caught beluga whales the aquarium is attempting to
import from Russia in its breeding program. As part of its project proposal, SeaWorld 1s
proposing that the expanded orca facility will be managed such that it will not house any orcas
taken from the wild after February 12, 2014, nor utilize any genetic material from orcas taken
from the wild after February 12, 2014, and that the orca population will not significantly increase
except as may occur through sustainable population growth pursuant to accredited reproductive
guidelines, with the exception of rescued orcas.

As amended by SeaWorld and memorialized by Special Condition No. 1, the project will not
contribute to demand for removal of wild orcas from California waters in the future, because
SeaWorld will manage the facility consistent with its proposal to avoid the removal of killer
whales from the wild either directly for public display or for the use of their genetic material.
Therefore, the project is consistent with Section 30230.

Noise Impact Analysis

SeaWorld has addressed noise impacts on it captive marine mammals in the past. At the
Commission hearing for the SeaWorld Master Plan Update in February 2002, members of the
public and Commissioners raised concerns over how the animals would be affected by noise
generated by development contained in the master plan. In the case of the Journey to Atlantis
splashdown ride, the first development built pursuant to the current master plan and approved in
CDP No. 6-01-0129, the concerns was focused on Commerson’s Dolphins proposed to be
housed within the ride area. To address those concerns, SeaWorld submitted a memo
demonstrating that the ambient noise level in the water would be lower than existing levels once
the rise was completed, and detailed the construction measures and design features that would be
utilized to achieve that result.

In the current proposal, the excavation of 35,000 cubic yards of soil and construction of a large
5,000,000 gallon tank creates the risk that construction activity could create noise impacts for the
orcas in the adjacent, remaining pools, as construction sounds travel through the water.
SeaWorld submitted a memo addressing sound propagation in water and describing the
construction methods that will be implemented in order to mimimize noise generation and isolate
the orcas from the noise (Exhibit 8).
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As stated earlier, the Commission has looked at development wherein impacts to marine
mammals were anticipated. One of the common impacts analyzed was noise impacts, as many
marine mammals, such as orcas, utilize sound to navigate or communicate, and noise impacts
from human development can either interfere with these functions or harm the sensitive hearing
of the mammals, causing injury, death, or alteration of natural behaviors. When SeaWorld
applied for construction of the Journey to Atlantis splashdown ride, which was designed to hold
10 Commerson’s dolphins within its structure, the Commission requested that SeaWorld submit
information detailing the existing and anticipated ambient noise levels within the dolphin facility
and the steps to be taken to shield the dolphins from noise impacts, which SeaWorld did to the
Commission’s satisfaction.

SeaWorld agrees that minimizing noise impacts to the orcas residing in the orca facility is a
priority. In the current proposal, because the proposed expansion will consist of a large
excavation and construction activity adjacent to the current orca facility, SeaWorld has submitted
information regarding potential noise impacts. A memo dated August 21, 2015, from the Hubbs-
SeaWorld Research Institute, explains that sounds attenuates (declines in level) at different rates
depending on the location of origin and the medium in which it is travelling. Within a SeaWorld
pool, the memo states that attenuation averages 2-3 decibels (dB) for a 10kHz tonal
(narrowband) signal, which is fairly low attenuation. However, the memo continues that when a
sound travels from outside a boundary such as a concrete wall, the attenuation is greater,
depending on the intervening substance. In the case of propagation of sound from air into water,
sound originating in the open air transmits inefficiently into water (unless produced directly
overhead in a narrow cone), and will be attenuated by approximately 30 dB (comparable to the
difference in noise level between the inside and outside of a building with doors and windows
shut). Furthermore, the memo states that orcas hear best at higher frequencies, and that high
frequency noise is attenuated more than low frequencies when traveling over a distance.

The memo explains that the expansion of the orca facility will involve drilling and concrete
cutting on the walls currently separating the expansion area from the orca tanks that are to
remain and where the orcas will be kept during development, and drilling noise does have the
potential to travel long distances and substantial levels in sea water. Regarding ambient noise
within aquatic facilities, there is no systematic, published review of such noise, though the memo
indicated that ambient noise in the park’s tanks usually originates from tank environmental
equipment and water flow, with occasional higher levels from maintenance activities or the
animals themselves.

To minimize noise impacts, the proposed construction work will be screened and separated
above grade by 8-ft. tall panels. Instead of pile driven beams, construction will utilize drilled
beams, which produce less noise when installing. When above grade work such as demolition of
the Dine with Shamu eating area or skywalks occurs, the whales will be directed into the pools
farthest away from the demolition work. The concrete pathways will be cut into segments and
removed so as to avoid the use of noisier jack hammers. The existing elevator tower will be
disconnected from its foundation (which is separate from the orca tank structures) and carried
away by a large excavator. The existing skywalk will be cut into segments and carried away with
a crane to be further deconstructed away from the pool area. Installation of the tie backs will
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utilize a drill rig, for which the generator and air compressor will be sited back away from the
work site. For work on Pool D to install new gates to the expansion area, the pool will be drained
and saw cut to avoid jackhammering. For removal of the Dine with Shamu area, an excavator
will pull down the shade structures and a bobcat will remove the at-grade portion. Excavation of
the new Pool F will be done with excavators, backhoes, loaders, and trucks. Due to the size of
the excavation area, the majority of the work will be conducted more than 50 feet away from the
concrete wall separating the expansion area from the remaining orcas pools, so that construction
noise will be greatly attenuated.

To ensure that the noise attenuation measures are put in place and the orcas protected from
adverse noise impacts during any approved development, Special Condition No. 8 requires that
SeaWorld adhere to the construction measures contained in their April 21, 2015 memo, and that
any deviation from such measures be reviewed by the Executive Director for determination as to
whether an amendment to this CDP is required.

In conclusion, while the proposed improvements to the orca facility at SeaWorld San Diego
create the risk of adverse impacts to marine mammals, the Commission believes that the
expanded orca facility will be an improvement for the orcas residing at SeaWorld San Diego, and
as conditioned to address occupancy and noise impacts, the proposed improvement is in
conformance with the marine resource protection policies of Chapter 3 of the Coastal Act.

D. PUBLIC ACCESS
Section 30210 of the Coastal Act states:

In carrying out the requirements of Section 4 of Article X of the California Constitution,
maximum access, which shall be conspicuously posted, and recreational opportunities shall
be provided for all the people consistent with public safety needs and the need to protect
public rights, rights of private property owners, and natural resource areas from overuse.

Section 30211 of the Coastal Act states:

Development shall not interfere with the public’s right of access to the sea where acquired
through use or legislative authorization, including, but not limited to, the use of dry sand and
rocky coastal beaches to the first terrestrial vegetation.

Section 30212 of the Coastal Act states, in part

a) Public access from the nearest public roadway to the shoreline and along the coast shall
be provided in new development projects except where: (1) it is inconsistent with public
safety, military security needs, or the protection of fragile coastal resources, (2) adequate
access exists nearby, or, (3) agriculture would be adversely affected. Dedicated
accessway shall not be required to be opened to public use until a public agency or
private association agrees to accept responsibility for maintenance and liability of the
accessway.

23



6-15-0424 (SeaWorld San Diego)

[.]

¢) Nothing in this division shall restrict public access nor shall it excuse the performance of
duties and responsibilities of public agencies which are required by Sections 66478.1 to
66478.14, inclusive, of the Government Code and by Section 4 of Article X of the
California Constitution.

Section 30213 of the Coastal Act states, in part:

Lower cost visitor serving and recreational facilities shall be protected, encouraged, and,
where feasible, provided. Developments providing public recreational opportunities are
preferred.

Section 30604 of the Coastal Act states, in part:

L]

¢) Every coastal development permit issued for any development between the nearest public
road and the sea of the shoreline of any body of water located within the coastal zone
shall include a specific finding that the development is in conformity with the public
access and public recreation policies of Chapter 3 (commencing with Section 30200).

SeaWorld is a private commercial leasehold within Mission Bay Park, a public park owned by
the City of San Diego. The site is located between the first coastal roadway and the bay. The
certified SeaWorld Master Plan Update divides the anticipated development and redevelopment
needs of the entire SeaWorld leasehold into three categories: Tier 1, Tier 2, and Special Projects.
Tier 1 identifies the sites and projects where new development or park renovations planned to be
processed concurrently with the SeaWorld Master Plan or likely to be initiated shortly after the
adoption of the master plan. Those projects include the Journey to Atlantis splashdown ride, an
educational facility, front gate renovation, special events center expansion, and
bicycle/pedestrian path enhancement. To date, all of those listed developments except for the
special events center expansion have already occurred. Tier 2 identifies sites within Area 1 (the
developed park area) that are candidates for redevelopment; however, only general project
descriptions are included in the master plan. Submittals for individual projects are expected to be
made over a span of many years, and some have already been made, approved, and constructed
(e.g. Manta rollercoaster). Potential Tier 2 projects were not approved as part of the master plan,
and no entitlements to redevelopment in the designated areas were granted nor implied. Finally,
Special Projects are conceptual development proposals that have been identified for sites outside
of the developed park but still within the SeaWorld leasehold. Like Tier 2 projects, Special
Projects are not proposed to be built for many years, and like Tier 2 projects, only general project
descriptions for future use are included.

The proposed development to the orca facility is not specifically listed in the SeaWorld Master

Plan Update as a Tier 1, Tier 2, or Special Project. However, SeaWorld is a large, public-serving
facility with complex operations, and the SeaWorld Master Plan Update recognized that not all
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development that would occur in SeaWorld rose to the level requiring specific listing in the
master plan. The master plan states that the “SeaWorld site is unique in both the type and
frequency of development projects within the leasehold. Each year, SeaWorld processes
numerous projects to upgrade park facilities and keep attractions in top working order.
Additionally, in response to consumer demands and competition in the theme park industry,
SeaWorld regularly undertakes renovations of its larger attractions, rides, shows, or exhibits.”
Because of this recognition, in addition to the tiered project list, the SeaWorld Master Plan
update contains development and design criteria regarding aspects such as public access, visual
aesthetics, landscaping, and so on that apply not just to the listed Tier 1, Tier 2, and Special
Projects, but to all development in SeaWorld in general. These guidelines include utilizing
drought tolerant plants and low-water irrigation, screening development from public park areas,
design visitor furnishings to be durable and visually compatible to the surrounding setting, utilize
non-glare lighting and limiting light spill over and intrusion into public views, and be
architecturally designed to conform to the aquatic and educational nature of SeaWorld. The
proposed development is an expansion of the existing orca facility, and complies with the
applicable guidelines contained in the plans, and is not of such a scale and impact that it requires
an amendment to the SeaWorld Master Plan Update.

There are only a few remaining areas of Mission Bay Park where public access is routed inland
around existing commercial leaseholds rather than along the shoreline. SeaWorld is one of those
leaseholds. Although public lateral access is available along most of the Mission Bay shoreline,
there is no access through the SeaWorld leasehold, which extends to or beyond the waterline in
places (Exhibit 2). Pedestrian and bicycle traffic can cross through the parking areas and rejoin
the bayside pathway on either side of the leasehold. Vertical access is available at those same
two locations and informally elsewhere along the shore dependent upon parking or transit
availability. The proposed development will be located entirely within the private leasehold,
approximately 1,100 feet from the shoreline, and will not encroach into any existing or proposed
public accessways. The Mission Bay Master Plan lists a complete pedestrian access pathway
around the bay as a future goal; access through SeaWorld may itself be an issue when the lease is
renewed, but for this permit, the Commission finds that lateral and vertical access is available to
serve the demonstrated needs of the public in this area of Mission Bay Park, and the proposed
project will not preclude the ability to provide public shoreline access in the future.

Sea World Drive and Ingraham Street serve as major coastal access routes for all areas of
Mission Bay Park, and the public beaches at Pacific Beach, Mission Beach, and Ocean Beach,
and serves as a popular commuter route as well. These are the only roadways serving SeaWorld.
The lease between SeaWorld and the City of San Diego, as well as the SeaWorld Master Plan
Update, calls for phased traffic improvements based on the expected increase in attendance at the
park. SeaWorld typically submits its annual attendance figures for each past year so the
Commission will be aware when the next critical level of attendance occurs that triggers traffic
mitigation measures. SeaWorld attendance has triggered, and SeaWorld has implemented,
various traffic mitigation measures over the years. Numerous Commission-approved traffic and
parking mitigation projects have been completed by SeaWorld since the certification of the
SeaWorld Master Plan Update, including the addition of a public pedestrian promenade (CDP
No. 6-06-022), road improvements along Sea World Drive and the southbound Interstate 5
interchange (CDP No. 6-08-016), and resurfacing, restriping, and landscaping to extend and
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widen bicycle and pedestrian paths across the southern and western edges of SeaWorld’s main
parking lot (CDP No. 6-05-075). Those improvements as well as the previously established
traffic, roadway, and parking systems have been designed and constructed to support up to 4
million visitors annually. The next improvements are not required until attendance reaches 4
million, which is anticipated as the maximum anticipated attendance at full buildout. Last year,
SeaWorld’s annual attendance was approximately 3.77 million visitors.

Regarding traffic, SeaWorld submits annual traffic monitoring reports to the Commission for
review of the impact of park operations on the surrounding transportation infrastructure. Because
parks such as SeaWorld serve the public and are subject to changing preferences and market
forces, attendance levels, and thus traffic impacts, can fluctuate over the years. Thus, in
analyzing the current proposal, Commission staff reviewed the past 5 years of traffic reports, as
well as a summary report of those past years to discern any patterns. The analysis determined
that the major intersections around SeaWorld have consistently operated at a Level of Service
(LOS) of D or better, and that some intersections actually improved slightly in service over the
past 5 years of monitoring. Regarding Average Daily Traffic (ADT), the studies focus mainly on
AM peak periods and PM peak periods, as that is when SeaWorld traffic combines with local
rush hour traffic to create the greatest impact. The past 5 years of studies show that AM peak
ADTs have decreased by 5% while PM peak ADTs have increased by 6%. Overall, ADTs
increased by 4% over the preceding S years, but as mentioned above, the LOS for the
surrounding intersections has held steady or improved slightly. Thus, the growth in traffic has
been relatively low at an average of just 1% a year over the preceding 5 years, with the LOS
indicting that the existing infrastructure is adequately processing the load.

With respect to the adequacy of on-site parking, SeaWorld currently provides a total of 8,664
parking spaces for visitors, staff, and employees. SeaWorld’s employment base includes full-
time, part-time, and seasonal employees. Employee numbers vary during the year from
approximately 2,600 non-peak employees to approximately 4,500 peak time employees. Parking
spaces have not been specifically allocated to individual uses, but most employee parking occurs
in the lots nearest the administrative facilities and, during times of heaviest park use, in the
parking lot in the northwest portion of SeaWorld itself but within the leasehold boundaries. In
addition to serving SeaWorld itself, the existing parking facilities have also served the needs of
Hubbs Research Institute personnel. The Hubbs facilities, which include laboratories,
aquaculture tanks, and associated research and administrative functions, are currently housed in
the western area of SeaWorld, along with many of SeaWorld’s administrative, storage, and
employee facilities. Under CDP No. 6-93-086, Hubs converted the former Atlantis Restaurant
building to research facilities with retention of 77 spaces in the former Atlantis lot designated for
use by Hubbs’ researchers with the remainder of that lot, and all other on-site parking facilities,
continuing to be used by SeaWorld patrons and employees.

In 2010, total peak parking demand was 5,466 spaces. In 2011, peak parking demand was 6,382
spaces. In 2012 peak demand was 7,028 spaces. In 2013 peak demand was 7,103 spaces. In
2014, the peak demand was 6,357 spaces on July 19, 2014 (73% of total supply). Thus,
SeaWorld’s parking demand has not exceeded their on-site supply of 8,664 parking spaces.
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The upgrade and redevelopment of the existing orca facilities and restroom is not expected to
substantially increase the attendance levels, as the expansion will serve as a larger facility for
housing the orcas, and visitors to SeaWorld are already able to view the orcas underwater
through viewing windows in the existing facility. It should be noted that more people will be
able to view the orcas at one time, and expanded, modernized, or redeveloped facilities do tend
to generate an interest on the part of the public to view the new facilities. While some visitors —
such as season pass holders — may make annual or semi-annual visits to the existing theme park
regardless, it can be reasonably assumed that some visitors will also make a special trip to view
the new facilities in and of themselves. However, these increases in attendance are not expected
to be significant for the subject proposal as it merely represents an upgrade to an existing
viewing and interaction area in conjunction with the existing orca stadium. Thus, no significant
impacts to traffic or parking are anticipated as a result of the proposed project.

Special Condition No. 7 reaffirms the Master Plan requirement and puts SeaWorld on notice
that when the annual SeaWorld Park attendance levels reach 4 million visitors, future
development proposals may be required to complete certain traffic and parking mitigation
measures as conditions of approval, such as enhancing surrounding public right-of-ways and
road improvements, in conformance with mitigation criteria established in the SeaWorld Master
Plan Update EIR. Furthermore, Special Condition No. 5 requires SeaWorld to adhere to
approved construction staging and storage plans to ensure that construction activity is properly
contained within the leasehold and will not spill out into public areas or displaces on-site parking
to an extent that will cause patron parking to spill out into public areas.

In summary, the Commission finds that the proposed project will not adversely impact the
existing vertical and lateral accessways around the Sea World leasehold, or result in significant
increases in traffic or parking demand. Therefore, the Coastal Commission finds the proposal
consistent with all of the public access policies of the Coastal Act.

E. WATER QUALITY AND HAZARDS
Section 30230 of the Coastal Act states:

Marine resources shall be maintained, enhanced, and where feasible, restored. Special
protection shall be given to areas and species of special biological significance. Uses of the
marine environment shall be carried out in a manner that will sustain biological productivity
of coastal waters and that will maintain healthy populations of all species of marine
organisms adequate for long-term commercial, recreational, scientific, and educational
purposes.

Section 30231 of the Coastal Act states:

The biological productivity and the quality of coastal waters, streams, wetlands, estuaries,
and lakes appropriate to maintain optimum populations of marine orvganisms and for the
protection of human health shall be maintained and, where feasible, restored through,
among other means, minimizing adverse effects of waste water discharges and entrainment,
controlling runoff, preventing depletion of ground water supplies and substantial
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interference with surface water flow, encouraging waste water reclamation, maintaining
natural vegetation buffer areas that protect riparian habitats, and minimizing alteration of
natural streams.

Section 30253 of the coastal act states in relevant part:

New development shall do all of the following:

(a) Minimize risks to life and property in areas of high geologic, flood, and fire hazard.
(b) Assure stability and structural integrity, and neither create nor contribute significantly to
erosion, geologic instability, or destruction of the site or surrounding area or in any way

require the construction of protective devices that would substantially alter natural
landforms along the bluffs and cliffs. >

[-]

Stormwater Runoff, Discharge. and Intake

The federal Clean Water Act (CWA) requires States to identify and make a list of surface water
bodies that are polluted. These water bodies, referred to in law as “water quality limited
segments,” do not meet water quality standards even after discharges of wastes from point
sources have been treated by the minimum required levels of pollution control technology.
States are required to compile these water bodies into a list, referred to as the “Clean Water Act
Section 303(d) list of Water Quality Limited Segments” (List). States must also prioritize the
water bodies on the list and develop Total Maximum Daily Loads (TMDLs) to improve water
quality. At the time of the adoption of SeaWorld’s National pollutant Discharge Elimination
System (NPDES) permit in June, 2011, Mission Bay was listed on the 303(d) list of impaired
water bodies as impaired because of bacteria, lead, and eutrophication. A total maximum daily
load has not yet been adopted for these pollutants.

The combined storm water and waste water discharge from the treatment plants are overseen by
the San Diego Regional Water Quality Control Board (RWQCB) under Order No. R9-2011-
0032, NPDES No. CA107336. The NPDES permit includes specified discharge limits along with
a required monitoring and reporting program. As part of the monitoring program, SeaWorld
collects treatment plant discharge samples on a daily, weekly, quarterly, and annual basis for a
variety of constituents, toxicity, and in-situ observations that may impact water quality. This data
is summarized in an annual report submitted to the RWQCB along with supporting data via the
California Integrated Water Quality System database.

On April 14, 2005, the RWQCB approved an NPDES permit for SeaWorld, setting forth the
water treatment criteria for the subsequent 5 years. This permit was renewed by the RWQCB in
June, 2011. Sample locations for monitoring are the intake and effluent outfalls of both the East
and West treatment facilities, enabling the determination of the quality of Mission Bay water
prior to any filtering as well as the final quality of any discharge prior to entering Mission Bay.
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Additionally, the status of the receiving water is analyzed with samples taken 3,000 feet from the
discharge points.

As with all structural development in Mission Bay Park, storm runoff from SeaWorld San Diego
enters into the adjacent Mission Bay. In addition, SeaWorld is unique in that it uses sea water for
its aquariums and show tanks, and circulates this water to and from the bay. To address water
quality concerns, SeaWorld constructed two on-site treatment facilities that have been
operational since October, 1991. Conceived initially to address the treatment of used aquarium
water, these facilities are subject to a NPDES permit and were ultimately designed with enough
capacity to treat the entire leasehold and future planned leasehold improvements. The NPDES
permit requires weekly sampling of coliform, chlorine, and acidity of the effluent, which
discharges into Mission Bay, and semiannual monitoring of solids, turbidity, grease, and oil.
Although designed primarily for the treatment of used aquarium water, these facilities also treat
surface runoff from the developed park area and the improved parking lots before discharging
into Mission Bay. The remainder of the parking lot runoff enters the City’s municipal storm
drain system, which is outfitted with low-flow interceptors. During more intense storm events,
the nearest storm drain discharges directly into Mission Bay in the Perez Cove area (westernmost
point of SeaWorld).

The current park layout includes a series of storm water and catchment areas that convey water
to either SeaWorld’s Western Wastewater Treatment Plant or the Eastern Wastewater Treatment
Plant. The main visitor parking lot drains southerly to the municipal storm water system. The
two treatment plants are used to treat the collected outfall discharge from storm water sources,
landscape irrigation runoff, and various industrial activity wastewater from exhibit pools and
aquaria. With the proposed development, the volume of influent and effluent will increase but
will still be within the existing RWQCB permit limits, and will not require amendments to those
permits. SeaWorld also has two backup generators, one each at the west and east treatment
facilities, to ensure they are operable during extended power outages.

In addition, SeaWorld has a Best Management Practices (BMP) program in place to control non-
point sources of pollution during its day-to-day operations. In the past, concerns have been raised
regarding SeaWorld’s land and water operations with respect to maintaining optimum water
quality. In particular, the manner in which surface runoff from the parking lots is discharged has
been raised as a significant issue. This issue was addressed in detail in review of the SeaWorld
Master Plan, and SeaWorld’s grading, drainage, erosion, and storm water requirements in that
document were reviewed and found acceptable by the Commission’s water quality staff. The
proposed development 1s designed to tie into the park’s existing storm water system. Moreover,
the proposed development will not substantially increase impermeable surfaces or significantly
change existing patterns of runoff. The subject proposal does not modify any of SeaWorld’s
existing water treatment, collection, or discharge facilities. These facilities currently process
runoff from some of SeaWorld’s paved parking lots and nearly all of its developed venues; this
treatment will continue.

SeaWorld’s most recent 2014 Annual Discharge Compliance Evaluation report prepared by the

firm Brown and Caldwell states that SeaWorld has a total capacity of 11,480,600 gallons.
SeaWorld has salt water intakes at 3 locations in Mission Bay: the west pier intake (near Cirque
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de la Mer stadium and marina), east pier intake (near Shark Encounter), and shark intake (near
Shark Encounter). The two piers are screened on all sides with screens and nets and covered by
the piers above them to limit the introduction of detritus or animals. The shark intake is a closed
intake within an enclosed box filled with gravel to create an in-ground infiltration intake point.
The West intake consists of two pumps with a total capacity to pump up to 6.12 million gallons
per day (mgd). The East intake consists of four pumps with a total capacity to pump 3.24 mgd.
SeaWorld’s NPDES permit allows the discharge of up to 9.6 mgd of treated industrial activity
wastewater from exhibit pools and aquaria; intermittent flows during pool draining and cleaning
operations, runoff from landscape irrigation; and facility wash downs. Storm water 1s discharged
from the facility during rain events. Prior to discharge, all effluent is directed to either the East or
West Effluent Treatment Facilities.

The park site is relatively flat, with elevations ranging between ten and twenty feet above mean
sea level. Storm water is collected onsite and conveyed via an underground pipe system which
includes various drop inlets and piping networks. Surface runoff from the project site would be
directed to the Western Wastewater Treatment Plant. Filter fabrics are installed on all the storm
water inlets that are not routed to either of the two onsite treatment plants, and for some of the
larger storm water inlets throughout the park.

The Western Wastewater Treatment Plant that would capture storm water from the project site
includes a chlorination/de-chlorination treatment system, primarily for disinfection of the water
from the tanks and storm water. The wastewater is screened via one-inch screens and diversion
chambers that transfer the water to chlorine contact chambers. Sodium hypochlorite is injected at
three pre-chlorination points in the collection system prior to the contact chamber.

Once disinfected, residual chlorine is neutralized by injection of sodium sulfite into the discharge
stream. The treated, de-chlorinated water is then discharged to Mission Bay form the Western
Wastewater Treatment Plant through what the RWQCB identifies as Discharge Point No. 002.
This discharge point has a maximum discharge rate of 6.12 million gallons per day (the western
and eastern discharge points can discharge up to 9.6 million gallons a day in aggregate) of
treated industrial activity wastewater from exhibit pools and aquaria; intermittent flows during
pool draining and cleaning operations; runoff from landscape irrigation; and facility wash down
water.

Though SeaWorld can discharge 6.12 million gallons a day, it has historically been well below
that discharge rate. During 2014, daily flows at the West and East treatment facilities averaged
2.334 and 1.600 mgd, respectively. The highest daily flow during that period was 2.864 million
gallons a day for the Western Wastewater Treatment Plant, and total flows for both west and east
discharge points ranged from 3.208 million gallons a day to 4.471 million gallons a day, and
averaged 3.934 million gallons a day during 2014.

The salt water pumping system within SeaWorld is akin to a circulatory system in that the
various salt water tanks and aquariums within the park are connected to a larger internal network,
allowing SeaWorld to shift volumes of water throughout the park as needed. Because of this,
SeaWorld’s intakes of water from Mission Bay are generally to “top off” to compensate for
water lost through evaporation, spillage, and the like. Similarly, because SeaWorld is able to
hold and circulate its internal water supply as needed, discharges of salt water arise from when
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there is too much water in the system — as from a storm event — or when a tank is drained to
perform routine maintenance. This is a large part of why SeaWorld’s discharge volumes are
consistently well below the limits set in its RWQCB permits. When the proposed orca facility
expansion is completed, SeaWorld will have to intake approximately 5.65 million gallons of salt
water to fill the new tanks, but afterward, operations will return to the general pattern that has
persisted for the past years, and intake and discharge flows of the park will proceed normally.

During 2014, compliance monitoring of the effluent discharges from both the West and East
treatment facilities with regards to pH, fecal coliform, enterococcus, residual chlorine,
temperature (which may not be more than 1-3 degrees Celsius different from receiving waters),
copper, Total Suspended Solids (which may not constitute more than 10% more than intake
waters), Total Settleable Solids, turbidity, ammonia, oil and grease, silver, and toxicity (100%
survival rate of test organisms after exposure) all met RWQCB permit requirements.

For total coliform, the effluent of all discharges at the East and West facility met all compliance
limits for total coliform during 2014, with the exception of two test samples at the West facility
in March and December (there were also exceedances of coliform limits from the West treatment
facility in February, September, and October of 2012). All exceedances were reported to the
RWQCB, and subsequent inspections of the treatment facility found no malfunctioning
equipment, and the vast majority of the historic samples were within permit parameters. In
response, SeaWorld installed additional water treatment equipment such as vacuum pumps to
reduce sediment buildup in the water treatment contact chambers and a static mixer at the pump
discharge, as well as conducting “Dye Tests” to test the operation of the treatment facilities to
study the flow of water and disinfectants through them, and increased the frequency of cleanouts
of the storm drains and treatment chambers.

The RWQCB has reviewed the self-monitoring reports for SeaWorld San Diego from July 2013
through April 2015, which consists of monthly, quarterly, semi-annual, and annual reports and
found no issues with the submitted monitoring data. :

As recommended in the guidelines of the certified SeaWorld Master Plan, SeaWorld utilizes
many features to ensure that its water is used efficiently within the park. As mentioned earlier,
SeaWorld intakes salt water from Mission Bay for usage in the animal exhibits. However, it is
not a constant inflow and outflow of water. Instead, after initial intake treatment, SeaWorld’s
existing piping infrastructure circulates the salt water around the park as needed, and intakes
additional salt water mostly to “top off” internal supply to compensate for evaporation loss. This
is one of the reasons why SeaWorld’s intake and discharge volumes have been consistently
below the limits established in its RWQCB permits.

Because SeaWorld has an extensive water treatment system to handle water from both the animal
exhibits and surface runoff, which is monitored under a thorough permitting regimen that has
identified minimal water quality violations, the proposed development, as conditioned, will not
cause adverse impact to the water quality of adjacent Mission Bay.

Freshwater Usage
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Regarding freshwater usage, the existing orca facility has a restaurant and bathroom facility
which was utilized for a “Dine with Shamu” event that SeaWorld offered. As part of the orca
facility expansion, the dining area will be removed, and the restrooms will remain but be closed
to the public. A nearby 5,500 square foot restaurant/restroom facility is proposed to be
demolished to make room for the pool expansion, and be replaced with a new 2,900 square foot
bathroom facility. This new restroom facility will be designed to utilize the saltwater that
SeaWorld currently intakes for its animal facilities, and will be the second such saltwater
restroom facility within SeaWorld San Diego. The capacity of the new restroom will match that
of the demolished restroom, but due to the use of saltwater, the new restroom facility is
anticipated to save approximately one million gallons of potable water.

To control the temperature of the water for the various animal exhibits in SeaWorld, the park
utilizes two chillers and evaporative cooling towers. These chillers and evaporative cooling
towers are similar to the HVAC systems used in many commercial buildings, and utilize the
evaporation of potable water to remove heat from the chilled water loop that recirculates through
the park between the various animal exhibits, office air conditioning, and public area climate
control. Because of the expanded water volume of the expanded orca facility, the chillers and
two cooling towers will be replaced with new, larger 650-ton chillers that will utilize more water
for evaporative cooling. The anticipated increase in freshwater usage due to evaporative water
loss from the cooling towers because of the increase in chilled water production is estimated to
range up to 18,000 gallons a day during peak periods. However, because SeaWorld pulls in water
from Mission Bay, which fluctuates in temperature, and the needs of the park are affected by
attendance, ambient temperature, and the needs of the animals and facilities that day, the amount
of evaporative cooling loss fluctuates over the year. SeaWorld estimates that total consumption
of water, in units of hundred cubic feet (HCF) to be approximately 4,441 HCF to 6,684 HCF
annually. One HCF is equivalent to 748.5 gallons, so the total consumption of water is projected
to be 3,324,089 gallons to 5,002,974 gallons annually. However, when factoring in the
anticipated savings from usage of salt water in the proposed restroom facility, the net increase in
water usage arising from the orca tank expansion is between 1,766 HCF and 4,010 HCF annually
(1,321,851 gallons to 3,001,458 gallons).

SeaWorld also utilizes water-efficient irrigation systems that sense the ambient humidity and soil
moisture to determine the optimal periods to 1rrigate, as well as utilizing low-flow irrigation to
minimize overwatering and spillage. SeaWorld also utilizes drought resistant landscaping in
much of the park, and utilizes seawater, as opposed to fresh water, in its animal wash down
areas. Water features such as fountains also utilize sea water. Because of measures such as those
described above, SeaWorld reduced its potable water usage by 22% between 2014 and 2015,
yielding reductions to date of 29,746 HCF (22,264,881 gallons).

In light of the water savings represented by the new salt water restroom facility and the reduction
in park-wide potable water use SeaWorld has achieved through measures such as efficient
irrigation, the Commission finds that the increase in potable water use arising from the proposed
development has been reasonably minimized and will not represent an adverse impact to local
water supplies.

Landfill
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The southeastern-most parking area of SeaWorld leasehold is underlain by a portion of the
inactive Mission Bay Landfill. The City of San Diego operated the landfill from approximately
1952 until 1959. The landfill reportedly accepted municipal solid waste and some liquid
industrial wastes (including acids, alkaline solutions, solvents, and paint wastes). The U.S. EPA
estimates that up to 737,000 gallons of industrial wastes may have been disposed at the landfill
during its operation. After closure of the landfill, dredged material from Mission Bay (consisting
of mostly fine-grain material) was placed on top of the former landfill surface to a depth of
approximately 15 feet. A portion of the site is currently paved with a chip-seal paving surface
which allows for diffusion of landfill gases while remaining impervious to water infiltration.
Although the proposed new orca facility is located approximately 1,700 feet to the west of the
estimated western limits of the landfill, because the proposed deveiopment involves the
excavation of approximately 35,000 cubic yards of soil to depths of over 50 feet, the potential for
contamination or human health impacts associated with the project have been reviewed.

When the SeaWorld Master Plan Update and the subsequent splashdown ride were being
proposed to the Commission, several investigations of the landfill were conducted to evaluate the
extent of potential chemical contamination. Samples for chemical analysis were collected from
soils, surface water, sediments, and groundwater from the landfill and surrounding areas.
Investigations detected a number of chemicals in onsite soils and groundwater including heavy
metals, volatile and semi-volatile organic compounds, and chlorinated pesticides. In 1985, the
Regional Water Quality Control Board (RWQCB) adopted Order No. 85-78, which required,
among other things, routine monitoring of groundwater, surface water, and sediments from
Mission Bay and the San Diego River. In addition to routine monitoring, several additional soil
and groundwater investigations were conducted in and around the landfill through 1997. The
results of these investigations and continued routine monitoring indicated that low levels of
chemicals were detected in soils and groundwater beneath and adjacent to the landfill. According
to the RWQCB, these low levels of chemicals did not represent a significant threat to public
health or the environment. Furthermore, the California Department of Toxic Substances Control
(DTSC) and the U.S. EPA previously evaluated the site in 1987 and 1993, respectively, and
determined that the site did not pose a significant threat. Moreover, although the Mission Bay
Landfill was considered for listing on the EPA’s s Superfund National Priorities List in the early
1990’s, it was determined that the site did not qualify for inclusion on the list.

Starting in the early 2000’s, the City of San Diego conducted a multi-year investigation of the
landfill to determine constituents, boundaries, and any potential leakages of the Mission Bay
Landfill. The City also convened a Technical Advisory Committee (TAC), consisting of
representatives of environmental organizations, the RWQCB, the state university system, the
medical profession, and the community, as well as members of the City’s Solid Waste
department, who acted as staff to the committee. The TAC was primarily charged with
determining the physical extent of the landfill, identifying its contents to the best degree possible
through searches of old records, identifying the current chemical makeup up the landfill, and
analyzing any potential risks to public health and safety.

The TAC’s findings were documented in a final report in September, 2006. It summarized the
technical investigations that had been conducted, which identified the landfill’s constituents and
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any potential hazards. The study concluded that the landfill boundaries were slightly larger than
previously thought, but that no leaking of toxic materials was occurring, and no significant
public hazard existed. The only remediation identified in the report was to increase the soil cover
on a portion of the landfill located well away from the SeaWorld site. The City’s Local
Enforcement Agency, which regulates all development within 1,000 feet of any landfill, had
determined that paving over the landfill would not adversely affect the landfill itself, nor pose an
increased risk to the public. The Commission’s water quality staff reviewed the TAC’s findings
at the time and concluded that no new or different concerns with respect to water quality were
identified.

The RWQCB continues to be the lead agency for oversight for water quality issues at the
Mission Bay Landfill. The City of San Diego continues to monitor the site in accordance with
RWQCB Order 97-11, General Waste Discharge Requirements for Post-Closure Maintenance of
Inactive Nonhazardous Waste Landfills. Routine monitoring has detected low levels of several
chemical constituents in groundwater beneath and adjacent to the site. However, the
concentrations of these chemicals have been well below any of the established action levels
identified by the RWQCB, and do not appear to represent a significant threat to public health or
the environment. The site is currently in compliance with the requirements of the City of San
Diego Solid Waste, the RWQCB, and the California Integrated Waste Management Board.

Public comments related to the presence of contaminants in groundwater beneath the landfill and
the potential for migration of these chemicals offsite were submitted to the Commission in 2002
and 2003, when the Commission approved the splashdown ride and subsequently denied a
revocation request regarding that approval. The Commission’s water quality staff reviewed the
available monitoring data at that time regarding groundwater conditions at the Mission Bay
Landfill. Commission staff concluded that the data supported the determination by the regulatory
agencies overseeing the landfill that the low levels of chemicals detected did not represent a
significant threat to public health or the environment. The same public comments had already
been submitted during the comment period for the Draft Environmental Impact Report for the
Proposed Sea World Master Plan Update (EIR), dated March 12, 2001. Those comments and
related 1ssues were fully and adequately analyzed by the lead agency in the Final EIR.

Public comments with accompanying data were also submitted on January 22, 2002. Those
comments attempted to relate the Maximum Contaminant Levels (MCLs) and the California
Toxics Rule (CTR). Both of those regulations establish water quality standards for either sources
of drinking water (MCLs) or Toxics Standards for Inland Surface Waters, Enclosed Bays, and
Estuaries of California. The 2002 comments related to soil samples, not water samples, and
therefore did not apply to either MCLs or the CTR. The data presented was insufficient to draw
any conclusions about potential migration to surface or groundwater or about the levels at which
the chemicals may be present in surface or groundwater. Furthermore, the concentrations
detected were low, and not untypical of those found in background soils in urban areas. A
comparison of those heavy metals and organic compounds detected in the soil samples to the
U.S. EPA Region 9°‘s Preliminary Remediation Goals for either residential soils or soil screening
levels for Migration to Ground Water, show they were substantially (2 to 4 orders of magnitude)
below levels which would require action.
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As noted, the location of the proposed orca pool expansion is within the already developed
portion of the park and is approximately 1,700 feet to the west of the currently mapped landfill.
A substantial portion of the developed park and an existing parking lot occupies the area between
the development site and the historic landfill. In addition, while the City has in the past indicated
that the exact limits of the landfill have not been defined, numerous soil borings have been made
in and around the landfill, providing a basis for some understanding of the limits of the waste.
When the splashdown ride was constructed approximately 500 feet northwest of the outer limits
of the landfill’s historic leasehold, a geotechnical investigation of that site was conducted with
eight soil borings, and no trash or other landfill contents was encountered. Review by the
Commission’s staff geologist at the time of the geotechnical survey of the South Shores Area —
the area where the historic Mission Bay Landfill was located and which was later developed in
the 1980’s as a separate public improvement to Mission Bay Park — and the geotechnical
investigation of the splashdown site was determined to be sufficient to conclude with a high level
of confidence that the landfill does not extend beneath the splashdown site. In addition, no illegal
levels of ground water contamination were found at the splashdown site. The groundwater
evidence further suggested that the hazardous wastes that almost certainly do exist within the
landfill itself have not migrated into the area of the splashdown ride. High levels of methane and
hydrogen sulfide are associated with the landfill, and it is possible, though very unlikely, that
these gasses could migrate laterally along porous layers to the developed park area. However,
there is no evidence that this has occurred to date, and no such migration of hazardous gasses has
ever been reported during any earthquake. As the proposed orca facility is even further away
from the historic landfill than the splashdown ride, it is even less likely that the landfill or
groundwater contaminated by the landfill has migrated under or adjacent to the project site.

Despite the above studies, in the past, members of the public have presented to the Commission a
great deal of photographic evidence, including historic aerials of the Mission Bay Park area
spanning the years 1941 to 1958, including World War II, post-war periods, and the years the
landfill was known to be in active, formal use, to support claims that the landfill has migrated
under SeaWorld. Several of these earlier photos indicated that some type of ground disturbance
occurred west of the identified landfill site and well within what would become the SeaWorld
leasehold. This was many years before the identified landfill east of the site began operations in
the early 1950’s. However, the scale and quality of the photos makes it virtually impossible to
determine with certainty what activity is taking place on the subsequent SeaWorld site.

Pre-existing uplands in this general location supported an airfield and racetrack, and possibly
some military uses. During the same range of years, the land and channel portions of Mission
Bay Park as a while were being created, and the San Diego River was being redirected and
channelized. Large amounts of hydraulic materials were being dredged from the new river bed;
these were placed to form the park’s additional upland areas and islands. SeaWorld, South
Shores, and Fiesta Island were the last parts of the park to be fully formed. Dredging and fill
activities continued in these locations after they had ceased elsewhere in the park, right through
the official landfill years and into early 1960’s. Whether the activities seen in the earlier photos
show land disturbed by dumping or land disturbed by dredge and fill operations 1s very difficult
to say and may never be fully resolved.
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Thus, the Commission has previously found the more compelling evidence to be the laboratory
results of the various geotechnical, soil, air, and groundwater studies taken over several years.
Although it is clear from the pictures that some sort of activity occurred in the area that is now
SeaWorld, there is no evidence that any toxic or hazardous materials underlie the splashdown
site, let alone the remainder of the park. Excavations for the splashdown ride’s foundations
extended to a depth of 25 — 30 feet. Although mechanical and hydraulic fill materials were
encountered, waste and landfill debris were not.

The excavation plan submitted by SeaWorld contains “Ground Water Discharge Notes,” which
states that “[a]ll ground water extractions and similar waste discharges to surface waters not
tributary to the San Diego Bay are prohibited until 1t can be demonstrated that the owner has
applies and obtained authorization from the State of California via an official “Enroiiment
Letter” from the Regional Water Quality Control Board in accordance with the terms, provisions,
and conditions of State Order No. R9-2008-0002 NPDES CAG919002.” The notes further
continue that “[t]he estimated maximum discharge rates must not exceed the limits set in the
official “Enrollment Letter” from the Regional Board unless prior notification and subsequent
authorization has been fully obtained, and discharge operations modified to accommodate the
increased rates.” Therefore, the need for monitoring and treatment of groundwater pumped out of
the excavation site for the expanded orca facility has been anticipated and incorporated into the
project proposal.

Concerns regarding potential impacts to human health associated with grading and excavation at
SeaWorld have also been raised by members of the public. There are five methane monitors
located in the buildings of the Journey to Atlantis splashdown ride, which are inspected monthly
and annually calibrated. There is no record of the alarms going off due to detection of unsafe
levels of methane.

SeaWorld provided a copy of an April, 2015, letter to the City of San Diego Local enforcement
Agency and Environmental Services Department with the most recent periodic landfill gas
monitoring data associated with the Journey to Atlantis Soil Gas Probes. SeaWorld utilizes
monitoring equipment to sample the vapor wells to sample for targeted constituents associated
with landfill gases. The soil gas probes sample for carbon dioxide, oxygen, methane, and
hydrogen sulfide. The April, 2015 report indicates that all trace gases are below the reporting
levels that would indicate potential risk to human health or the environment.

SeaWorld also submitted a December, 2014, Export Material Characterization Study, which
utilized soil borings to analyze the soils under the proposed excavation area. The tests boring
were done to the same depth as the proposed excavation for the expanded orca facility. The study
noted that the soils of the project site consist of approximately 14 feet of dredged fill overlaying
at least 16 feet of Quarternary-age bay deposits. The groundwater table is generally shallow at 6-
10 feet in elevation relative to SeaWorld datum. Four borings were taken within the proposed
orca tank footprint in September, 2014. The boring samples were then screened, and levels of
constituents were below detection limits for polyaromatic hydrocarbons, butylins, phthalates,
phenols, chlorinated pesticides, chlordane, polychlorinated biphenyls, and total petroleum
hydrocarbons. The study concludes that chemical levels are below levels that would trigger
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concern, and no special handling or disposal options are anticipated to be necessary and
beneficial reuse may be considered.

Furthermore, because the groundwater table is fairly shallow on the SeaWorld leasehold, the
RWQCB requires that monthly dewatering testing and reporting be done for dewatering
activities in SeaWorld, such as with the Manta rollercoaster attraction. These reports record the
initiation and termination of dewatering activities, as well as the quantity of dewatering, and
analysis of the constituents contained in the water itself.

Geologic Hazard

The March 17, 2015 Christian Wheeler geotechnical report indicates that the soils at the site are
susceptible to liquefaction in the event of a major earthquake on the Rose Canyon Fault (1.5
miles from the site) could produce liquefaction-induced settlement of 5-8 inches, and differential
settlement of 3.5-5.5 inches. The report contains recommended foundation mitigation measures
to protect against such liquefaction induced settlement. In addition, large buoyant forces would
act on the underground habitats (tanks) during liquefaction, potentially disrupting them and
causing damage or failure in the event of an earthquake. These forces can be mitigated by the use
of tie-downs and tie-back anchors, specifications for which are included in the report. The
Commission’s staff geologist, Dr. Mark Johnsson, has reviewed this report and concurs with its
conclusions. Accordingly, in order to be fully consistent with Coastal Act section 30253, the
Commission finds it necessary to impose Special Condition No. 2 to require that all
recommendations contained in the March 17, 2015 geotechnical report prepared by Christian
Wheeler be complied with during final design and construction plans of the proposed project.

Because SeaWorld continues to intake and discharge water in and out Mission Bay, and because
storm water runoff from the site and water from the expanded tanks will eventually enter the bay,
Special Condition No. 4 requires SeaWorld to submit a final drainage plan that ties into the
existing treatment system currently serving the park, which the Commission and other agencies
have found adequate to treat such outflows. Additionally, because the proposed expansion of the
orca pools will involve a large amount of excavating and spoil disposal, Special Condition No.
6 requires SeaWorld to submit proof that it has secured a legal disposal site outside of the
Coastal Zone for the graded material.

In conclusion, the water quality data submitted both for the current proposal as well as past
developments approved by the Commission, in conjunction special conditions regulating water
quality and geologic hazard mitigation measures, means the proposed development will not

adversely impact the water quality of coastal waters or increase geologic hazards and is found in
conformance with Chapter 3 of the Coastal Act.

F. VISUAL RESOURCES
Section 30251 of the Coastal Act states, in part:

The scenic and visual qualities of coastal areas shall be considered and protected as a
resource of public importance. Permitted development shall be sited and designed to protect
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views to and along the ocean and scenic coastal areas, to minimize the alteration of natural
land forms, to be visually compatible with the character of surrounding areas, and, where
feasible, to restore and enhance visual quality in visually degraded areas.

The proposed orca facilities will be located within the developed boundaries of SeaWorld, near
the center of the park leasehold, southeast of and connected to the existing Shamu Stadium. The
proposed development is designed to be visually consistent with the existing adjacent structure.
The proposed improvements are substantially below-grade, and the above-grade improvements
will be approximately 17 feet in height, and will not be visible from outside of the park
leasehold.

Mission Bay Park is recognized nationally as a public resource providing a wide variety of
passive and active recreational opportunities in a unique, visually-pleasing setting. The park is
generally horizontal in character, consisting primarily of rolling grassy areas, sandy beach, and
open water. There are a number of commercial leaseholds scattered throughout the park, which
have been developed to various intensities. For the most part, the structural improvements in
Mission Bay Park are low scale and do not detract from the wide open feeling of the park.
Limited exceptions exist in four hotel towers (Hyatt Islandia, Bahia, Catamaran, and Hilton) and
three attractions at SeaWorld (the observation tower, the gondola ride, and the splashdown ride).
The majority of these structures predate the Coastal Act and the City’s 30-ft. coastal height limit
overlay zone passed by City voters in the 1970’s.

In 1998, SeaWorld sponsored, and City voters approved, an initiative exempting its leasehold
from the City’s 30-foot coastal height limit overlay zone. This initiative allowed future
development within the leasehold to go as high as 160 feet — half the height of the existing
observation tower. The splashdown ride was approved by the Commission subsequent to this
exemption and the 2002 updates to the certified Mission Bay Park Master Plan and the SeaWorld
Master Plan incorporated the initiative exemption. However, the majority of the facilities at Sea
World are completely or largely screened from the surrounding park and bay. The gondola ride,
which supports are 100 feet tall, is in an area of existing mature vegetation that is sixty to eighty
feet in height and provides screening. The currently developed portions of SeaWorld are heavily
landscaped with a variety of mature trees, shrubs, and groundcovers. Many existing trees are 60-
80 feet tall and effectively screen the interior of the park from views outside SeaWorld. In
addition, the existing landforms and development in this area obscure any view of Mission bay
across the historic leasehold itself.

All of Mission Bay Park is a highly scenic public recreational resource, such that protection and
enhancement of visual amenities is a critical concem for any proposed development in the park.
The appropriate height of any proposed structure must be thoroughly analyzed, taking into
consideration the specific details, siting, scale, and bulk of the proposed development, the nature
of surrounding development, and the potential for cumulative impacts from additional future
development. The proposed orca facility expansion is located within, but not along the perimeter
of, the existing enclosed Sea World theme park, near the center. As the facility will be an
expansion of pools used by the orcas, the majority of the development will be at or below grade,
and no part will exceed 30 feet in height. Due to the existing mature vegetation throughout much
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of the developed park, buildings 30 feet in height or lower cannot be readily seen from outside
the park.

The Commission’s primary concern with respect to view preservation is to assure that views
currently available to the general public recreating in Mission Bay Park are not obscured or
significantly degraded. The public recreational amenities at South Shores Park are located
immediately east of the SeaWorld leasehold, but significantly distant from the proposed
development. Across the Pacific Passage to the north of the leasehold lies Fiesta Island. Along
with South Shores, this is the last remaining large piece of undeveloped parkland designated for
public recreational uses. Like South Shores, anticipated improvements include grassy picnic
areas, open play areas, restrooms, and parking lots. These two areas are the closest to the
SeaWorld leasehold, and thus most likely to be affected by development within the park.

SeaWorld has submitted photos to show the view of the leasehold from a number of exterior
locations, including SeaWorld Drive and Ingraham Street. The proposed development will not be
visible from any of the vantage points due to intervening development, mature vegetation, and
space to soften the view. Due to the roadside berm and distance across the parking lots, the
development is not readily discernable from Sea World Drive.

To ensure that the proposed development will not impact views, Special Condition No. 2
requires SeaWorld to adhere to approved final plans, which show the development to be
completely under 30-feet in height. Thus, the Coastal Commission finds the proposed
development visually compatible with the surrounding existing development, with no adverse
impact on the existing scenic coastal area.

G. REIMBURSEMENT IN CASE OF CHALLENGE

Coastal Act Section 30620(¢)(1) authorizes the Commission to require applicants to reimburse
the Commission for expenses incurred in processing CDP applications. Thus, the Commission is
authorized to require reimbursement for expenses incurred in defending its action on the pending
CDP application in the event that the Commission’s action is challenged by a party other than the
applicant. Therefore, consistent with Section 30620(c), the Commission imposes Special
Condition No. 9 requiring reimbursement for any costs and attorney fees that the Commission
incurs in connection with the defense of any action brought by a party other than the applicant
challenging the approval or issuance of this permit.

H. LOCAL COASTAL PLANNING

Section 30604(a) also requires that a coastal development permit shall be issued only if the
Commission finds that the permitted development will not prejudice the ability of the local
government to prepare a Local Coastal Program (LCP) in conformity with the provisions of
Chapter 3 of the Coastal Act. In this case, such a finding can be made.

Mission Bay Park is primarily unzoned. As a whole, Mission Bay Park is a dedicated public

park, and SeaWorld is designated as “Lease Area” in the certified Mission Bay Park Master Plan.
The subject site is located within the City of San Diego in an area of deferred certification, where
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the Commission retains permit authority and Chapter 3 of the Coastal Act remains the legal
standard of review. As conditioned, the proposed development is consistent with Chapter 3 of the
Coastal Act, and thus, approval of the development, as conditioned, will not prejudice the ability
of the City of San Diego to implement its certified LCP for the Mission Bay Park segment.

I. CALIFORNIA ENVIRONMENTAL QUALITY ACT

Section 13096 of the Commission's Code of Regulations requires Commission approval of
Coastal Development Permits to be supported by a finding showing the permit, as conditioned, to
be consistent with any applicable requirements of the California Environmental Quality Act
(CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a proposed development from being
approved if there are feasible alternatives or feasible mitigation measures available which would
substantially lessen any significant adverse effect which the activity may have on the
environment. A certified Environmental Impact Report (EIR 99-0618) was produced in 1999 in
conjunction with the current SeaWorld Master Plan Update. Although the EIR for the Master
Plan does not directly include this specific project, the EIR addresses the relevant impacts
created by the project, such as visual impacts, traffic impacts, geologic hazards, noise impacts,
water quality, and water conservation. The City of San Diego is the lead agency for the purposes
of CEQA, and the City determined that because the 1999 EIR contemplated the type of impacts
that the proposed project could produce and that the EIR recognized that SeaWorld had pre-
existing marine-related facilities that would require repair and upgrades, the City did not
determine that a new, project-specific EIR was required.

The proposed project has been conditioned in order to be found consistent with the Chapter 3
policies of the Coastal Act. Mitigation measures, including conditions addressing final
construction plans, landscaping plans, drainage plans, construction plans, disposal of graded
materials, and management of the orca facility and its population will minimize all adverse
environmental impacts. As conditioned, there are no feasible alternatives or feasible mitigation
measures available which would substantially lessen any significant adverse impact which the
activity may have on the environment. Therefore, the Commission finds that the proposed
project is the least environmentally-damaging feasible alternative and can be found consistent
with the requirements of the Coastal Act to conform to CEQA.

(G:\San Diego\Reports'2015\6-15-0424 SeaWorld Orca Facility stfrpt draft.docx)
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APPENDIX A — SUBSTANTIVE FILE DOCUMENTS

e Mission Bay Master Plan

e SeaWorld Master Plan Update

e Christian Wheeler Engineering March 17, 2015, Report of Preliminary Geotechnical
Investigation

e Moffat & Nichol December, 2014, Export Material Characterization Study

o SeaWorld August 21, 2015 Noise Impact memo
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FloGard® LoPro™ filer inserts and Fossil Rock ™ filter medium pouches
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botlam outiet openings.

For altemate outlet adapler confgurations sed for extsemaly shalow trench
drains contact Keistar Enterprises for engaeering assistance. - cowere cuRs

Fiiar elgrenl shoud be a minimun of one hal tha lengih of trench.
Confim flow rale upon order.
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MEMORANDUM

TO: DARLENE WALTER

FROM: ANN BOwLES, PHD, AND PAMELA K. YOCHEM, PHD, DVM

DATE: 8/21/15

RE: REGARDING NOISE, BLUE WORLD PROJECT CONSTRUCTION

CC: CORRINE BRINDLEY, CHRIS DOLD, AL GARVER, HENDRIK NOLLENS , JOHN

REILLY, MIKE SCARPUZZ!

We are writing to address your questions about noise that may be produced during the
Blue World construction project and ambient noise following construction. One of us
(Bowles) leads the Bioacoustics Program at Hubbs-SeaWorld Research Institute (HSWRI)
and was a member of the NOAA Acoustic Criteria Panel that developed science-based
criteria for protecting marine mammals from exposure to noise in the environment
(Southall et al. 2007). The other (Yochem) is a Ph.D. veterinarian and the Vice President for
Research at HSWRI; she has over 30 years of research experience in marine mammal
health.

Below, we summarize information from the published literature on construction noise and
from publications written by our staff containing data on ambient sound measurements in
SeaWorld pools. The citations are given in “References” at the bottom of the memo.

Applicable Principles of Acoustic Propagation of Sound:
Richardson et al. (1995) and Erbe (2010) are the best references for this brief description of
basic acoustic principles.

First, it is important to note that the decibel (dB), the measure commonly used to express
sound level, is not an absolute measure, but calculated relative to a standard quantity (and
expressed on a logarithmic scale). The standard used in water is not the same as that in air.
In addition, because the density of air and water are very different, it is necessary to
compensate for the density difference to compare levels between the two — otherwise the
comparison is “apples to oranges”. To get an intuitive feel for the relationship between the
level of a sound in air and one in water, subtract 62 dB from the level in water.

EXHIBIT NO. 8

APPLICATION NO

6-15-0424

Noise Memoranda

6) California Coastal Commission




In homogeneous seawater and in the absence of barriers, sound attenuates (declines in
level) as a function of the square of distance, a decline of 6 dB in units of sound pressure
level (SPL) for each doubling of distance between source and receiver. In shallow water,
the decline may drop to 3 dB or less per doubling of distance. Through structures like
walls, the decline may be much greater than 6 dB

Within a pool, where sound may be channeled by surfaces such as the water’s surface,
bottom, and walls, attenuation can be even less than in shallow water. In addition, the
sound field can be complex in a pool and will certainly depend on the amount of energy at
given frequencies. Finneran and Schlundt (2007) give detailed measurements made in a

all | +n nad h o that cian
small poo! on a concrete pad, showing that signals with broader bandwidths attenuate less

with distance than those with narrow bandwidths (most construction noise will be
broadband). Bowles and Anderson (2012) found that attenuation across a SeaWorld pool
averaged 2-3 dB for a 10 kHz tonal {(narroband) signal. Thus, within the space of a pool,
attenuation can be low.

However, where sound travels from outside across a boundary like a concrete wall, or
multiple walls separated by sand, the attenuation is much greater, just as sound in air is
attenuated substantially by a glass window. Generally, the greater the difference in
density across the boundary, the greater the attenuation.

Propagation of sound from air into water is a special case. Except when produced directly
overhead, within a cone defined by an angle of 13° around the source, sound in air
transmits inefficiently into water. Sounds produced anywhere except directly overhead will
be attenuated by around 30 dB. This is comparable to the difference between noise inside
vs. outside a building when doors and windows are shut. The attenuation across the air-
water boundary is greater than across an 8 plywood sound barrier in air.

Both distance and barriers affect sound differently depending on frequency. Higher
frequencies, which the whales can hear well, are attenuated more than low frequencies,
which they hear poorly (Szymanski et al. 1999). Thus, sound levels that the whales actually
hear are likely to be lower than estimates of levels made without reference to their
auditory thresholds.

Propagation of noise from construction activities into whale pools will first be a function of
distance and second a function of the barriers or channels through which the sound
propagates:

1) Construction activities with the potential to produce the highest received sound
levels will be those in contact with pool walls or the concrete immediately adjacent
to a pool, e.g., when cutting through the wall of an existing pool.

2) Propagation into pools can be reduced significantly by:
a. Increasing distance between the sound source and whales;



b. Placing the whales on the other side of a wall or away from an overhead
source, i.e., away from line-of-sight propagation;

C. Conducting construction activities behind barriers, for example by
emptying a pool to create a layer of air; by introducing a watertight gate; or
by working at a distance with soil or air between the work and the wall;

d. Minimizing or eliminating channels between the sound source and a
pool with, such as water-filled pipes or filled gate channels.

We note that exposure of the whales to construction activities will be managed according
to protocols designed to minimize exposure to the most intense activities, as described in
SeaWorld’s Blue World Construction Sound Memorandum (8/21/15).

Levels of Construction Sound Sources:

Drilling and concrete cutting are the activities likely to occur during Blue World
construction that will be close to pools with whales. Drilling noise (from unspecified
equipment) has been measured at long range (ca. 600 m [1968 ft]) through seawater in
Sarasota Bay (Buckstaff et al. 2013). They reported received levels of 68-70 dB re 1 uPa
(RMS SPL) at this distance. However, they did not provide source levels. We have not
found any published measurements of noise from concrete cutting in seawater.

Ambient Noise in Pools:

There is no published, systematic, cross-industry review of ambient sound in oceanaria.
However, there are a few published accounts with ambient noise measurements (O’Neal
1998, Wisdom et al. 2001, Finneran et al. 2005, Bowles & Anderson 2012, Scheifele et al.
2012). Generally, the ambient has been relatively uniform, mostly noise emitted by water
conditioning equipment and the flow of water. Intermittently, there are higher levels
produced by the animals themselves or maintenance activities (e.g., cieaning pools).
Ambient levels measured by HSWRI in one of the killer whale pools at SeaWorld (Wisdom et
al. 2001) were as quiet or quieter than in comparable facilities. In the low frequency
range, levels averaged around 100 — 120 dB re 1 puPa®/Hz (the accepted unit of
measurement for broadband sound), which is within or below the levels published
elsewhere. Above 1000 Hz, it was in the range from 40-50 dB re 1 uPa?/Hz, or comparable
to quiet surface waters (little wind or waves) and close to the realistic lower limit for ocean
noise. Levels measured in another SeaWorld pool were slightly higher (Bowles & Anderson
2012), averaging 40-60 dB re 1 uPa%/Hz above about 5 kHz, but still within the range of
quiet ocean conditions. Levels measured in other holding facilities were comparable to
these or higher (O’Neal 1998, Finneran et al. 2005, Scheifele et al. 2012).



Perspectives on Ocean Noise:
A review of the literature on noise in the ocean is beyond the scope of this document.
However, a few notes are relevant.

Killer Whale Hearing. Killer whales hear well from 1 kHz to about 120 kHz (Szymanski et al.
1999).

Killer Whale Sounds: Killer whales vocalize at varying levels. Estimated source levels of
their social signals are in the range 135 — 175.7 dB RMS SPL (Holt et al. 2011). Echolocation
clicks are higher, in the range 195 — 224 dB re 1 pPa (Au et al. 2004).

Ocean Ambient: Generally, ambient levels are greatest in the range from a few Hz to about
300 Hz, and decline at higher frequencies until the thermal limit of noise is reached above
about 100 kHz (Dahl et al. 2007, Erbe 2010).

Dahl et al. (2007) summarized the literature on broadband ocean noise and compared it
with terrestrial ambient noise. An important conclusion of their analysis is that vessel noise
in the ocean is as ubiquitous and as important as traffic noise in the terrestrial environment.
Above 1000 Hz, the quietest ocean ambient (without waves, water flow, and wind) is
around 30-40 dB re 1 pPa?/Hz (Dahl et al. 2007, Figure 2), but more usual conditions of light
wind average 50-80 dB in open waters. Heavy shipping has elevated the ocean ambient
worldwide (see figures in Dahl et al. 2007 and Erbe 2010), but the majority of this noise is
at very low frequencies, in the range that killer whales hear poorly. Smaller boats at
relatively close range are the most important human-made noise in killer whale habitat. In
the Pacific Northwest, endangered Southern Resident killer whales are exposed to
broadband ambient noise levels produced by vessel traffic reaching 120 dB re 1 pPa in the
1- 40 kHz band (Holt et al. 2009). In some parts of their critical habitat, the exposure is
present for 90% of the whales’ daytime hours during the summer.

Snapping shrimp are ubiquitous in tropical and temperate shallow waters, and they
produce sounds that span the range of frequencies that killer whales hear well. In coastal
zones, they can average 100-120 dB re 1 uPa?/Hz from around 300 Hz to 200 kHz (Au and
Banks 1997). This noise is continuous, with only moderate changes in level over the course
of a day.



NOTE:

1) The units of measurement for spectra (representations of level across frequencies)
differ among publications. Oceanographers generally use power spectral densities,
calculated in 1 Hz bands and expressed in dB re 1 uPa%/Hz (or its equivalent, 1
uPa/\/Hz). However, levels may also be calculated in wider bands and expressed as
average spectral level (units SPL, in dB re 1 pPa). Comparisons across these scales are
usually “apples-to-oranges”. For the purposes of comparing oceanarium levels with
levels in the ocean, we have elected to report levels in dB re 1 uPa%/Hz, and have used
summary graphs in Dahl et al. (2007, Fig. 2) and Erbe (2010, Fig. 5) as the points of

comparison for noise in the ocean.
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SeaWorld

August 21, 2015

Alexander Llerandi, Coastal Planner
California Coastal Commission, San Diego Division
7575 Metropolitan Drive, Suite 103

Can MNisnon Califarnia 02104

DU TR, wamliiia oL aud

Regarding: Construction Sound and Sound Transmission
Blue World Coastal Development Application No. 6-15-0424

Dear Alex;

SeaWorld San Diego has a long standing history of successfully perferming construction work adjacent
to animal areas with no adverse effects on our animals. Blue World construction will be similar in nature
to several past projects reviewed and approved by California Coastal Commission;

Construction of Shamu Backstage (existing £ pool) (1995) — CDP 6-95-013
Construction of Dine with Shamu (2004) ~ CDP 6-04-158

Shamu Show Set Change out (2005) -~ CDP 6-05-031

Shamu Show Set Change out {2010) — CDP 6-10-086

The scope of work consists of two major phases A) construction of a new E pool adjacent to D pool and
B} canstruction of a new F pool. The new pool £ will provide a direct channel for whales to move from E
pooito D pool. Demolition work will include removal of the existing flatwork, elevator tower, skywatk
and removal of a portion of poal D to create a channel between existing D and new E pool.

Construction means and methods are the same as used on approved projects noted above. These
include physical barriers between construction work and animal areas of 8 tall panels constructed of
2x4 studs and T-111. They are installed on grade and separate construction areas from non construction
or animal areas. This creates a layer of separation between animal areas and construction activities that
could generate sound.

Choices have consciously been made by designers, engineers, and a team of zoological professionals to
reduce and mitigate sound impacts on the facility. For example, drilled soldier beams have significantly
less sound impact than driven piles; therefore the drilling method was chosen over the pile driving
method. Following is a review of specific construction methods to be used for Blue World work within
50" adjacent to an occupied or patentially occupied pool and their representative durations. It is
anticipated that construction activities beyond 50’ of occupied pools will not impact animals in any way
different from that which is generated within the 0’ - 50' distance. Therefore, for this review no items
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outside the adjacent 50" are being identified or addressed in this document. Any work noted below that
is conducted above water, for instance removal of the skywalks, whales will be relocated to a pool that
is not adjacent to the work being performed.

Constructien documents are also ssued that abligate and bind cantractors to adhere Lo noise reduction

measures and restrictions on equipment and certain tools.

Construction of new E pool and channe! connection to D pool; demolition of existing concrete and
elevator tower:

Contractors anticipated construclion methods (1 week = 5 - 6 day work week):

Flatwork/Concrete Pathway: Method/equipment/impacts ~ 8 tall construction fences in place.
Concrete flatsaw and walk behind saws. Concrete to be cut into smaller squares to minimize and/or
eliminate use of jackhammers, squares removed and concrete recycled. Vibration to be minimal and

not in direct contact with pool walls. Estimated Duration: &~ 7 hours per day; 4 days demolition of

flatwork.

Elevator Tower: Method/equipment/impacts ~ Set up tempaorary fencing protection to protect
existing pool £. Utilize large excavator/track hoe to pull building away from existing flatwork adjacent to
pools. Vibration minimal and not in direct contact with pool watls; Foundations for buiiding are separate

from Hatwork which are separate from existing pool. Estimated Duration: 6 hours per day; 2-3 days to
remave building.

Demualition of Skywalk: Method/equipment/impacts — Utilizing crane picks, cut structure into
segments, rig/sling large segments, lift off base structure, place on ground east of pools to complete
demolition away from pools, then haul out. Footings and columns are not tied or doweled in to pool
walls, Noise impact minimal from cutting and final demolition located at least 50’ from inhahited pools.

Estimated Duration: 3 -5 hours per day; 7 days

installation of tie-backs for structural anchoring: Method/equipment/impacts — Construction
fences in place. Utilize drill rig, generator and air compressor. Set tie backs. Pour slurry grout. Minimal

sound impacts from generator and compressor located above grade and behind construction fencing.
Equipment is located away from pools to facilitate work and further minimize impacts. Vibration -
none. Estimated Duration: 3 ~ 6 hours per day; 2 weeks concurrent with excavation.

Tie into existing Pool D for gates: Method/equipment/impacts — Construction fences in pfac‘e‘
Set waler tight gates and drain pool D. Core existing exterior pool D wall for placement of saw guides.

Perform same operation on interior of drained pool. Saw cut opening with concrete saw. Crane out
farge pieces of concrete from saw cutting operation. Estimated Duration: 7 — 8 hours per day; 3 days

for demo of opening.

Animal managemeant specific to this tie in will include the draining of pool D. Whales will be in
paols A/ B/ Corexisting £ during this work,



Construction at existing Dine Area/Existing E / New F pool:

Demolition of Existing Dine with Shamu Shade Structures Only (building remains) :
Method/eguipment/impacts — Set up temporary fencing protection to pratect existing pool C. Utilize
excavator/track hoe to pull shade structures down, perform balance of demolition with bobcats and

hand tools on ground after building is down. Estimated Duration: € = 7 hours per day; 2 weeks

Shoring: Method/equipment/impacts — Utilize drilled shores to avoid vibration (drilling rig).
Soldier pites and lagging set with cranes. Concrete to be placed with concrete pumps. Some moderate
vibration from chipping of siurry {cumulative 6 - 8 hours total) to install lagging within the 50’ zone and

. by . - b e Py Sy LI Pol P Fany ¥y lat - .
majority will be out of the 50' zone. Estimated T i: & — 7 hours per day; 10 wee

with excavation.

Excavation of Pool: Method/equipment/impacts —Using traditional excavators, backhoes,
loaders, trucks to remave existing concrete and sail. Distance fram existing C pool is approximately 50’

where excavation work would start, the majority of excavation will be outside of the 50 radius of
existing pools. Estimated Total Duration: 7 — 8 hours per day; 10 weeks concurrent with shoring.

From an animal management standpoint, precautions are taken to always ensure the safety and well-
being of the animals. The contractors, engineers, and trainers, coordinate on a daily basis to ensure that
animals are located correctly in accordance with the proposed work for that day. Project schedules
always insure that a minimum of 8 hours is provided daily where no construction or park activities are
ongoing to provide the whales a standard rest period. This has been our protocol for many years.

The overall means and methods for construction and construction contract requirements have been
reviewed with the Curatorial and Veterinary staff to incorporate recommendations and ensure all
construction activities are performed to minimize or negate any impacts to the existing structures that
could affect or migrate to the adjacent pools. In addition, these requirements are incorporated into our
project specification that bind all contractors on site at the time contracts are issued,

If you require any further information, [ am happy to discuss in person or | can be reached at (619) 226-
3626.

Sincerely,.

’a

) s
/ s
A\

Dariene K. Walter, PMP
Vice — President, kngineering
SeaWorld San Diego

Attachments:

Hubbs-SeaWorld Research tnstitute Sound Transmission Memo, dated 8/21/15
Diagram ~ 50 Radius from Existing Pools
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September 21, 2015
VIA ELECTRONIC MAIL

Mr. Alexander Llerandi, Coastal Program Analyst
California Coastal Commission

San Diego District

7575 Metropolitan Drive, Suite 103

San Diego, CA 92108-4402

Re: Addendum to Blue World Project Description: CDP Application 6-15-0424

Dear Mr. Llerandi:

We represent ScaWorld San Dicgo in connection with its coastal development permit
application for the planned orca habitat expansion.

SeaWorld San Diego and the California Coastal Commission have enjoyed a close
cooperative working relationship for more than 40 years. As a result, SeaWorld is deeply
appreciative of the thoughtful and professional consideration Coastal Commission staff members
have given to its review and analysis of the Blue World Project application. As you are aware,
we have submitted letters dated April 13, 2015, August 21, 2015 and September 16, 2015 in
which we have indicated that the care and well-being of SeaWorld’s marine mammal collection
is under the exclusive jurisdiction of federal agencies. However, without waiving the matters
addressed in those letters, SeaWorld also wants to continue to address staff questions related to
the killer whale collection within the Blue World Project.

Therefore, in SeaWorld’s continuing spirit of cooperation and communication, we are
pleased to formally supplement the above-referenced CDP application with the Project
Description Addendum attached hereto.

DUANE MORRIS LLp EXHIBIT NO. 9
750 B STREET, SUITE 2900 SAN DIEGO, CA 92101-4681 PHONE: +1 619 744 2200 FAX: +1 APPLICATION NO
6-15-0424
Project Addendum

@ California Coastal Commission




Mr. Alexander Llerandi, Coastal Program Analyst
California Coastal Commission

September 21, 2015

Page 2

Please contact me if you have any questions.
~ Very truly yours,
) = SW el
— W) P

David E. Watson

DEW

DM2G154445.1

Enclosure

ce: John Reilly
Darlene Walter
Corrine Brindley
Charles Lester
Sherilyn Sarb



REVISED BLUE WORLD PROJECT DESCRIPTION
CDP APPLICATION 6-15-0424
(Project Description Addendum September 21, 2015)

The Project will be managed consistent with the Virgin Pledge against collection of killer whales
from the wild. Based on the Virgin Pledge, to which SeaWorld is a signatory, the Project will
not be home to any Killer whales taken from the wild after February 14, 2014 and no genctic
material from any killer whale taken from the wild after February 14, 2014 will be utilized, with
the exception of rescued killer whales approved by one or more government agencies for
rehabilitation or deemed by one or more governmental agencies as unfit for release into the
wild. The Project killer whale population will not significantly increase except as may occur
incrementally through sustainable population growth consistent with the reproductive guidelines
of one or more nationally recognized marine mammal accreditation organizations. The Project
may be home to beached or rescued killer whales at the request of one or more governmental
agencies.



THE /4™ PLEDGE

(Facility name)

Is committed to the protection and censervation of oceans far future generations. Except when necessitated by the
neads of rehabililation™, rescue™ ar supporl for endangered specias™®, Lhis Facility pledges 1o never Lake recaipt of
retacea including wheles and delphins that were taken from the wild after @ 4th February 2014

REHABILITATION®

Many facilities play animporiant role in the care end rehabilitation ofinjured animals. In the cese of animals that
are taken into care in the event of injury, stranding cr any cther natural orman-mads disaster, the primary intenticn
should always be Lo rehabilitate and release.

RESCUE™"

Atesrue refersto an animal that has been deemed non — releasable by relevant government autharities.

SUPPORT FOR ENDANGERED SPECIES™**

(Or equivalent status within differing international frarneworks)
The rele of facilities in supparting on-going censervation programmes is recognised. Ex situ consenvation initiatives
{captive breeding programmes of certain species) are therefore exempt, assuming that;

A) the initiative is deemed necessary by relevant authoritics e.g. at the request of gevernment,
published speciss aclion plan orat the recommendation of authoritative bodies such as WCK

it is 25 a complementary {and not as an alternative) approach Lo in situ conservation {pregrammes
that take place in the spedies natural hahitat)

Signed
Name

Position

EXHIBIT NO. 10

Date

APPLICATION MO

6-15-0424

Virgin Pledge

@) CattomioCossal Commission




Due to the substantial volume of public comments submitted to Coastal Commission

staff

regarding Coastal Development Permit No. 6-15-0424, Exhibit 12 — Letters of Support

and Exhibit 13 — Letters of Opposition will be released to the public in a forthcoming
Addendum to this staff report.

EXHIBIT NO. 11

APPLICATION NO.
6-15-0424

Public Comments

@ California Coastal Commission




STATE OF CALIFORNIA --THE NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR., Gowrnor

CALIFORNIA COASTAL COMMISSION

SAN DIEGO AREA

7575 METROPOLITAN DRIVE, SUITE 103
SAN DIEGO, CA 92108-4402

(619) 7672370

Click here to go to
original staff report Addendum

October 5, 2015

To: Commissioners and Interested Persons
From: California Coastal Commission
San Diego Staff
Subject: Addendum to Item Th14a, Coastal Commission Permit Application

No. 6-15-0424 (SeaWorld), for the Commission Meeting of Thursday,
October 8, 2015.

Staff recommends the following changes be made to the above-referenced staff report:
Deletions shall be marked by a strilcethrough and additions shall be underlined.

1. The staff report shall be corrected as follows:

Replace all references to February 12, 2015 with February 14, 2015,

2. The staff report shall be corrected as follows:

Replace all references to 9.6 million gallons a day (mgd) with 9.36 million
gallons a day (mgd).

3. On Page 17 of the staff report, the second paragraph shall be modified as follows:

The salt water utilized by the orca facility and the rest of SeaWorld San
Diego’s animal facilities is pumped in from Mission Bay and treated by
SeaWorld’s filtration systems to remove any pollutants or detritus prior to
flowing into the various tanks and pools. Two chillers and two cooling towers
using evaporative water cooling systems regulate the temperature of the water
depending on incoming water temperature and the needs of the specific marine
animals. Due to the increased size of the proposed orca facility, the two chillers
and cooling towers will be replaced with two larger units to handle the greater
volume of water. There will also be 12 additional 12-footinch diameter

filters and 2-12 foot diameter backwash recovery tanks added to the life
support facility on the southern side of the orca facility.

4. On Page 22 of the staff report, the final paragraph shall be modified as follows:
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To minimize noise impacts, the proposed construction work will be screened
and separated above grade by 8-ft. tall panels. Instead of pile driven beams,
construction will utilize drilled beams, which produce less noise when
installing. When above grade work such as demolition of the Dine with Shamu
eating area or skywalks occurs (though the general building will remain), the
whales will be directed into the pools farthest away from the demolition work.
The concrete pathways will be cut into segments and removed so as to avoid
the use of noisier jack hammers. The existing elevator tower will be
disconnected from its foundation (which is separate from the orca tank
structures) and carried away by a large excavator. The existing skywalk will be
cut into segments and carried away with a crane to be further deconstructed

~away from the pool area. Installation of the tie backs will utilize a drill rig, for

which the generator and air compressor will be sited back away from the work
site. For work on Pool D to install new gates to the expansion area, the pool
will be drained and saw cut to avoid jackhammering. For removal of the Dine
with Shamu area, an excavator will pull down the shade structures and a bobcat
will remove the at-grade portion. Excavation of the new Pool F will be done
with excavators, backhoes, loaders, and trucks. Due to the size of the
excavation area, the majority of the work will be conducted more than 50 feet
away from the concrete wall separating the expansion area from the remaining
orcas pools, so that construction noise will be greatly attenuated.

5. On Page 32 of the staff report, the first paragraph shall be modified as follows:

Regarding freshwater usage, the existing orca facility has a restaurant and
bathroom facility which was utilized for a “Dine with Shamu” event that
SeaWorld offered. As part of the orca facility expansion, the dining area will
be removed, and the restrooms and building will remain but be closed to the
public. A nearby 5,500 square foot restaurant/restroom facility is proposed to
be demolished to make room for the pool expansion, and be replaced with a
new 2,900 square foot bathroom facility. This new restroom facility will be
designed to utilize the saltwater that SeaWorld currently intakes for its animal
facilities, and will be the second such saltwater restroom facility within
SeaWorld San Diego. The capacity of the new restroom will match that of the
demolished restroom, but due to the use of saltwater, the new restroom facility
is anticipated to save approximately one million gallons of potable water.

6. On Page 32 of the staff report, the second paragraph shall be modified as follows:

To control the temperature of the water for the various animal exhibits in
SeaWorld, the park utilizes twe multiple chillers and evaporative cooling
towers throughout the park. These chillers and evaporative cooling towers are
similar to the HVAC systems used in many commercial buildings, and utilize
the evaporation of potable water to remove heat from the chilled water loop
that recirculates through the park between the various animal exhibits, office
air conditioning, and public area climate control. Because of the expanded
water volume of the expanded orca facility, the two chillers and two cooling
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towers that are dedicated to serving the orca facility will be replaced with new,
larger 650-ton chillers that will utilize more water for evaporative cooling. The
anticipated increase in freshwater usage due to evaporative water loss from the
cooling towers because of the increase in chilled water production is estimated
to range up to 18,000 gallons a day during peak periods. However, because
SeaWorld pulls in water from Mission Bay, which fluctuates in temperature,
and the needs of the park are affected by attendance, ambient temperature, and
the needs of the animals and facilities that day, the amount of evaporative
cooling loss fluctuates over the year. SeaWorld estimates that total
consumption of water, in units of hundred cubic feet (HCF) to be
approximately 4,441 HCF to 6,684 HCF annually. One HCF is equivalent to
748.5 gallons, so the total consumption of water is projected to be 3,324,089
gallons to 5,002,974 gallons annually. However, when factoring in the
anticipated savings from usage of salt water in the proposed restroom facility,
the net increase in water usage arising from the orca tank expansion is between
1,766 HCF and 4,010 HCF annually (1,321,851 gallons to 3,001,458 gallons).

7. Add Exhibit No. 12 — Support Letters
a. The support letters are organized accordingly.

i. Letters from government officials
1i. Letters from industry groups
iii. Sampling of individual public comments
iv. Form letters with approximate number received
v. Staff summary of points raised in public support comments

8. Add Exhibit No. 13 — Opposition Letters
a. The opposition letters are organized accordingly:

i. Legal memos and supporting information
ii. Form letters with approximate number received
iii. Petitions
tv. Sampling of individual public comments _
v. Staff summary of points raised in public opposition comments

9. Add Exhibit No. 14 — Ex Parte
10. Add Exhibit No. 15 — Applicant’s response
a. The applicant’s response is organized accordingly
i. April 13,2015 legal memo

ii. August 21, 2015 legal memo
iii. October 1, 2015 response to legal analysis
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v.

Vi
vii.
viii.

October 1, 2015 applicant support letter regarding staff
recommendation

August 21, 2015 letter regarding SeaWorld operations

August 24, 2015 letter regarding orca captivity

October 1, 2015 letter regarding captive breeding and research
Applicant’s hearing packet
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CHAIR KINSEY: Okay. So what we're voting
on right now is an amendment to main motion that
would prohibit the transfer or the breeding of the
Orcas that are in the California facility, excepting
those that are here under federal take provisions.

Does that -- is that satisfactory,
Commissioner? Okay. Once again, Vanessa. Let's
start at the top.

THE CLERK: Commissioner Bochco?

VICE CHAIR BOCHCO: Yes.

THE CLERK: Bocho, yes. Commissioner Cox?

COMMISSIONER COX: No.

THE CLERK: Cox, no. Commissioner Groom?

COMMISSIONER GROOM: Yes.

THE CLERK: Groom, yes. Commissioner

Howell?

COMMISSIONER HOWELL: Avye.

THE CLERK: Howell, yes. Commissioner
Luévano?

COMMISSIONER LUVEANO: Yes.

THE CLERK: Luévano, yes. Commissioner
McClure?

COMMISSIONER MCCLURE: Yes.

THE CLERK: McClure, yes. Commissioner
Mitchell?

www.dliannejonesassociates.com 325
310.472.9882
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COMMISSIONER MITCHELL: Yes.

THE CLERK: Mitchell, yes. Commissioner
Shallenberger?

COMMISSIONER SHALLENBERGER: Yes.

THE CLERK: Shallenberger, vyes.
Commissioner Turnbull-Sanders?

COMMISSIONER TURNBULL-SANDERS: Yes.

THE CLERK: Turnbull-Sanders --

COMMISSIONER TURNBULL-SANDERS: Yes.

THE CLERK: Commissioner Uranga?

COMMISSIONER URANGA: Aye.

THE CLERK: Uranga yes. Commissioner

Vargas?
COMMISSIONER VARGAS: Yes.
THE CLERK: Vargas, yes. Chair Kinsey?
CHATR KINSEY: Yes.
THE CLERK: Chair Kinsey, yes. The vote is
11 - 1.

CHAIR KINSEY: Thank you. And so now we
take up the main motion. The main motion which
would approve the expansion of the facility.
Vanessa, would you do a roll call vote on this as
well.

A VOICE: This is as amended?

THE CLERK: Commission Cox?

www.dlannejonesassociates.com
310.472,9882
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STATE OF CALIFORNIA - THE NATURAL RESOURCES AGENCY EDMUND G. BROWN, Jr., Governor

CALIFORNIA COASTAL COMMISSION

San Diego Coast District Office Date: December 3. 2015

7575 Metropolitan Drive, Suite 103 . . .7

San Diego, CA $2108-4402 Permit Application No.: 6-15-0424
(619) 767-2370 Page: 1 of 6

NOTICE OF INTENT TO ISSUE PERMIT

(Upon satisfaction of special conditions)

VIIT

THIS IS NOT A COASTAL DEVELOPMENT PER

THE SOLE PURPOSE OF THIS NOTICE IS TO INFORM THE APPLICANT OF THE STEPS
NECESSARY TO OBTAIN A VALID AND EFFECTIVE COASTAL DEVELOPMENT
PERMIT (“CDP”). A Coastal Development Permit for the development described below has been
approved but is not yet effective. Development on the site cannot commence until the CDP is
effective. In order for the CDP to be effective, Commission staff must issue the CDP to the
applicant, and the applicant must sign and return the CDP. Commission staff cannot issue the
CDP until the applicant has fulfilled each of the “prior to issuance” Special Conditions. A list
of all of the Special Conditions for this permit is attached.

The Commission’s approval of the CDP is valid for two years from the date of approval. To
prevent expiration of the CDP, you must fulfill the “prior to issuance™ Special Conditions, obtain
and sign the CDP, and commence development within two years of the approval date specified |
below. You may apply for an extension of the permit pursuant to the Commission’s regulations at
Cal. Code Regs. title 14, section 13169.

On October 8, 2015, the California Coastal Commission approved Coastal Development Permit
No. 6-15-0424, requested by SeaWorld San Diego subject to the attached conditions, for
development consisting of: Replace and expand existing orca facility with a new 43 ft. by 75 ft.,
450,000 gallon (Pool E) and a 250 ft. by 350 ft. 5.2 million gallon (Pool F); demolish an existing
5,500 sq. ft. bathroom and food facility and construct a new 2,900 sq. ft. bathroom facility; manage
the orca facility consistent with applicant’s proposal that the facility will not house any orcas taken
from the wild after January 1, 2012, or the descendants of any orcas taken from the wild after
January 1, 2012, with the exception of rescued orcas, nor will it utilize genetic material taken from
orcas taken from the wild after January 1, 2012, or their descendants, and that the orca population
will be capped at 15 individuals, more specifically described in the application file in the
Commission offices. Commission staff will not issue the CDP until the “prior to issuance”
special conditions have been satisfied.

The development is within the coastal zone at 500 SeaWorld Drive, Mission Bay Park, San Diego,
San Diego County (APN: 760-037-01-01)
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If you have any questions regarding how to fulfill the “prior to issuance™ Special Conditions for
CDP No. 6-15-0424, please contact the Coastal Program Analyst identified below.

Sincerely,
CHARLES LESTER
Executive Direg,tgf» e

By: ALEX LLERANDI
Coastal Program Analyst
Date: December 3, 2015

ACKNOWLEDGMENT

The undersigned permittee acknowledges receipt of this Notice and fully understands its contents,
including all conditions imposed.

Date Permittee

Please sign and return one copy of this form to the Commission office at the above address.

STANDARD CONDITIONS

1.

Notice of Receipt and Acknowledgment. The permit is not valid and development shall
not commence until a copy of the permit, signed by the permittee or authorized agent,
acknowledging receipt of the permit and acceptance of the terms and conditions, is returned
to the Commission office.

Expiration. If development has not commenced, the permit will expire two years from the

date on which the Commission voted on the application. Development shall be pursued in a
diligent manner and completed in a reasonable period of time. Application for extension of
the permit must be made prior to the expiration date.

Interpretation. Any questions of intent or interpretation of any condition will be resolved
by the Executive Director or the Commission.

Assignment. The permit may be assigned to any qualified person, provided assignee files
with the Commission an affidavit accepting all terms and conditions of the permit.
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S. Terms and Conditions Run with the L.and. These terms and conditions shall be
perpetual, and it is the intention of the Commission and the permittee to bind all future
owners and possessors of the subject property to the terms and conditions.

SPECIAL CONDITIONS:

The permit is subject to the following conditions:

1. Authorized Orca Facility.

a. By acceptance of coastal development permit No. 6-15-0424, the applicant agrees to
implement the project as originally proposed and as amended by the SeaWorld
Addendum to the Blue World Project Description dated September 21, 2015
(Exhibit 9), and as amended during the October 8, 2015 hearing, and consistent with
all special conditions, including that the Project will be managed consistent with the
Virgin Pledge against collection of killer whales from the wild. Based on the Virgin
Pledge, to which SeaWorld is a signatory, the Project will not be home to any killer
whales taken from the wild after January 1, 2012 or the descendants of any killer
whales taken from the wild after January 1, 2012, with the exception of rescued
killer whales approved by one or more government agencies for rehabilitation or
deemed by one or more government agencies as unfit for release into the wild, and
no genetic material from any killer whale taken from the wild after January 1, 2012,
or any descendants of killer whales taken from the wild after January 1, 2012, will
be utilized. The Project killer whale population will be capped at a maximum of 15
individuals.

b. No breeding or artificial insemination of any captive killer whale may occur. No
sale, trade, or transfer of any captive killer whale into or out of the facility may
occur except to preserve the health of the killer whale or rescued killer whales. The
prohibition on the sale, trade, or transfer of captive killer whales out of the facility
does not apply to the extent such sale, trade, or transfer is authorized under a take
permit issued pursuant to the Marine Mammal Protection Act. The Project may be
home to beached or rescued whales at the request of one or more governmental
agencies, but only for so long as needed to rehabilitate the beached or rescued Whale
and return it to the wild.
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Final Plans.  PRIOR TO ISSUANCE OF THIS COASTAL DEVELOPMENT PERMIT;
the applicant shall submit to the Executive Director for review and written approval final
project plans. Said plans shall be in substantial conformance with the plans submitted on
April 13, 2015. The final plans shall:

a. Incorporate all recommendations contained in the March 17, 2015, geotechnical
survey of the project site and proposed development conducted by Christian
Wheeler Engineering,

The applicant shall undertake the development in accordance with the approved plan. Any
proposed changes to the approved plans shall be reported to the Executive Director. No
changes to the plans shall occur without a Coastal Commission-approved amendment to the
coastal development permit unless the Executive Director determines that no amendment is

legally required.

Final Landscape Plans. PRIOR TO ISSUANCE OF THIS COASTAL DEVELOPMENT
PERMIT, the applicant shall submit to the Executive Director for review and written approval
final landscape plans. Said plans shall be in substantial conformance with the plans submitted
on April 13, 2015. Said plans shall incorporate the following:

a. All new landscaping shall be drought tolerant and native or non-invasive plant
species. No plant species listed as problematic and/or invasive by the California
Native Plant Society, the California Exotic Pest Plant Council, or identified from
time to time by the State of California shall be employed or allowed to naturalize or
persist on the site. No plant species listed as “noxious weed” by the State of
California or the U.S. Federal Government shall be utilized within the property.

b. Any irrigation utilizing potable water shall incorporate drip irrigation or microspray
systems.

The applicant shall undertake the development in accordance with the approved plan. Any
proposed changes to the approved plans shall be reported to the Executive Director. No
changes to the plans shall occur without a Coastal Commission-approved amendment to the
coastal development permit unless the Executive Director determines that no amendment is

legally required.

Final Drainage Plans. PRIOR TO ISSUANCE OF THIS COASTAL DEVELOPMENT
PERMIT, the applicant shall submit to the Executive Director for review and written approval
final construction and post-construction drainage and Best Management Practice plans. Said
plans shall be in substantial conformance with the plans submitted on April 13, 2015.
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The applicant shall undertake the development in accordance with the approved plan. Any
proposed changes to the approved plans shall be reported to the Executive Director. No
changes to the plans shall occur without a Coastal Commission-approved amendment to the
coastal development permit unless the Executive Director determines that no amendment is
legally required.

Construction Staging and Storage Plans., PRIOR TO ISSUANCE OF THIS COASTAL
DEVELOPMENT PERMIT, the applicant shall submit to the Executive Director for review
and written approval final construction staging and storage plans to ensure that construction
impacts are contained within the SeaWorld leasehold and do not spill outside of the

leasehold, where it might impact public access.

The applicant shall undertake the development in accordance with the approved plan. Any
proposed changes to the approved plans shall be reported to the Executive Director. No
changes to the plans shall occur without a Coastal Commission-approved amendment to the
coastal development permit unless the Executive Director determines that no amendment is

legally required.

Disposal of Graded Materials. PRIOR TO ISSUANCE OF THIS COASTAL
DEVELOPMENT PERMIT, the applicant shall identify the location for the graded spoils. If
the site is located within the coastal zone, a separate coastal development permit or permit
amendment shall first be obtained from the California Coastal Commission.

Future Development.. When documented annual attendance at the SeaWorld Park reaches 4.
million visitors, the applicant shall notify the Executive Director in order to review potential
impacts to public access. Additional traffic and parking mitigation measures may be required
for subsequent identified Tier 2 project and Special project sites, pursuant to the SeaWorld
Master Plan Update EIR.

Noise Reduction Program. PRIOR TO ISSUANCE OF THIS COASTAL
DEVELOPMENT PERMIT, the applicant shall submit to the Executive Director a written
agreement whereby the applicant agrees to implement the noise reduction measures outlined
in the SeaWorld memo dated August 21, 2015, from Hubbs-SeaWorld Research Institute.

The applicant shall undertake the development in accordance with the approved plan. Any
proposed changes to the approved plans shall be reported to the Executive Director. No
changes to the plans shall occur without a Coastal Commission-approved amendment to the
coastal development permit unless the Executive Director determines that no amendment is

legally required.

Liability for Costs and Attorney Fees. By acceptance of this coastal development permit,
the Applicant/Permittee agree to reimburse the Coastal Commission in full for all Coastal
Commission costs and attorney’s fees including (1) those charged by the Office of the
Attorney General, and (2) any court costs and attorney’s fees that the Coastal Commission
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may be required by a court to pay that the Coastal Commission incurs in connection with the
defense of any action brought by a party other than the Applicant/Permittee against the
Coastal Commission, its officers, employees, agents, successors and assigns challenging the
approval or issuance of this permit. The Coastal Commission retains complete authority to
conduct and direct the defense of any such action against the Coastal Commission.

G:\San Diego\Noi 2000\6-15-0424n.docx
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December 22, 2015

ALLIANCE WITH
GOWERS INTERNATIONAL

VIA ELECTRONIC MAIL

Mr. Alexander Lierandi, Coastal Program Analyst
California Coastal Commission

San Diego District

7575 Metropolitan Drive, Suite 103

San Diego, CA 92108-4402

Re:  Dispute Over Content of NOI Special Condition 1.b: ‘Application 6-15-0424

Dear My, Llerandi;

We represent SeaWorld San Diege in connection with the above-referenced toastal development
pernit application for its orca habitat expansion.

On December 16, 2015, SeaWorld San Diego received a copy of Notice of Intent to Issue Permit
dated December 3. 2015 ("NOT™) for the above-referenced application. Pursuant to the California Code
of Regulations, 14 CCR 13163, SeaWorld disputes the content of NOI Special Condition No. 1.b. The
NOI language "in Special Condition No. Lb does not correctly embody the action of the Coastal
Commission,

Proposed ‘Special Condition No. 1.b prohibits breeding or artificial insemination of any captive
killer whale at SeaWorld San Diego. In addition, the Special Condition prohibits sale, trade, or transfer of
any captive killer into or out of the facility, except to preserve the health of the killer whale or rescued
killer whales.. The Special Condition gogson to state “The prohibition on the sale, tade, or transfer of
captive’ killer whales out of the facility does not apply to the extent such sale, trade. or transfer is
authorized under a take permit issued pursuant to the Marine Manmmal Protection Act.”

Based. on a review of the transcript of the Coastal Commission deliberations on this Special
Condition, it is-clear that the prohibition on breeding or artificial insemination is subjeet to the same
federal take provisions exception as sale, trade or transfer .

DUANE MORRIS L
760,58 STREET, SULTE 2900 SAN DIEGUL UA 971014881

PEHORE: «1 619740 22007 FAX 1 619 744 2201
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A copy of the transcript of the Coastal Commission’s October 8, 2015 discussion on this Special
Condition is included with this letter. The relevant discussion is found on pages 322-325. After some
clarifying questions about the motion regarding this Special Condition, Chair Kinsey stated:

“So what we're” voting on right now is an améndment to: main motion that would prohibit the
transfer or the breeding of the orcas that are in the California facility, excepting those that are here under
federal take provisions.”

At that point, the commissioners voted on the amending motion based on Chair Kinsey’s
explanation.

Chair Kinsey’s explanatory statement is clear that the prohibitions on both transfer and breeding
were subject to the exception for federal take provisions. Asa result, the language in Special Condition
No.1.b. should be revised to reflect the actual motion made and approved by the commission.

Very truly yours,

David'E. Watson

DEW:DEW
DM2%411607.1

Enclosure

ce: Johri Reilly
Darlene Walter
Corrine Brindley
Charles Lester
Sherityn Sarb
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